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Bases of Slander Per Se in Ohio 

The action of slander was first considered to be cognizable 
only in the ecclesiastical courts of England because it was a spiritual 
matter. Later when the common law courts of England began to 
take jurisdiction over the action of slander the emphasis was 
placed on temporal damages to the defamed individual because the 
common law courts did not want to invade ecclesiastical law.’ 
Therefore the general rule developed that slander would not be 
actionable without proof of special damages. This general rule did 
not stand very long before certain exceptions were read into it. 
Since the exceptions did not require proof of special damages the 
distinction between slander per se and slander per quod arose. 

The early imputations which formed the exceptions are impu- 
tations of a crime, contagious disease, or unfitness for trade, pro- 
fession, office, or calling. The fact that these imputations became 
exceptions to the rule are based on the idea that from an iraputa- 
tion of this kind actual damage can be presumed.” Imputation of 
a crime as being actionable per se was probably the first exception 
to be recognized in that it dated back to the days when the courts 
were trying to determine which words would be actionable in the 
common law courts and which words would be actionable in the ec- 
clesiastical courts. The other two categories seem to have developed 
later and are probably based on the obvious tendency for such an 
imputation to cause damage or temporal loss.® 

In the United States these specific categories have been gen- 
erally accepted. The Supreme Court in Pollard v. Lyon,‘ after re- 
viewing the cases, laid down five classes which would give a cause 
of action for oral slander. They are: 


(1) Words falsely spoken of a person which impute to 
the party the commission of some criminal offense involv- 
ing moral turpitude, for which the party, if the charge is 
true, may be indicted and punished. (2) Words falsely 
spoken of a person which impute that the party is infected 
with some contagious disease, when, if the charge is true, 
it would exclude the party from society; or (3) Defamatory 
words falsely spoken of a person, which impute to the party 
unfitness to perform the duties of an office or employment 
of profit, or the want of integrity in the discharge of the 
duties of such an office or employment. (4) Defamatory 
words falsely spoken of a party which prejudice such party 
in his or her profession or trade. (5) Defamatory words 


1 Prosser, Torts §92 (1941). 

2 Holdsworth, Defamation in the 16th and 17th Centuries, 40 L. Q. Rev. 
397, 398 (1924). 

3 Id. at 398-400. 

491 U.S. 225, 226 (1875). 
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falsely spoken of a person, which, though not in themselves 

actionable, occasion the party special damage. 

It is immediately noticed that all of the classes, with the ex- 
ception of the last, are actionable per se. 

During the same year the Supreme Court of Ohio also laid 
down a similar set of rules.5 To these exceptions, Ohio has also 
added an imputation of unchastity to a girl or woman.* This com- 
ment will treat each of these exceptions individually with special 
reference to Ohio law. 

IMPUTATION OF CRIME 

For many years in America and in England the law was un- 
certain as to what words were actionable per se. This uncertainty 
caused the courts to attempt a formula that would be not only 
simple and comprehensive but also easy in practical application. 
Out of these attempts emerged a formula that has become accepted 
as the American rule. The rule was laid down in the case of 
Brooker v. Coffin’ and it read as follows: 

In case the charge, if true, will subject the party charged 

to an indictment for a crime involving moral turpitude, or 

subject him to an infamous punishment then the words 

will be in themselves actionable. 
Even though one Ohio case broadly and unqualifiedly states that 


an oral imputation of a crime is actionable per se,’ the American 
rule can be considered as the settled law in Ohio.® It is seen from 
looking at the rule that it is not always prima facie actionable to 
impute to a person an act which is subject to indictment and punish- 
ment. Rather, importance is attached to the inherent nature of the 
indictable act and to the punishment which the law assigns to it.?° 
The reason for making some distinction as to the nature of the crime 
was considered necessary because of the extension of criminal 
punishment to many minor offenses, the violation of which would 
not exclude the person from society. 

The first of the two necessary elements of the rule as formu- 
lated in Brooker v. Coffin, and accepted in Ohio, is that an indict- 
able crime must be charged before the words are actionable per 
se.'! An “indictable offense,” as defined in Ohio, is any offense that 
is punishable in our temporal courts having criminal jurisdiction, 





5 Infra, p. 322. 

6 Barnett v. Ward, 36 Ohio St. 107 (1880); Onto Rev. Cone §2901.37 (13383). 

75 Johns. (N.Y.) 188 (1809). 

8 Fox v. Eagle, Dayton 135 (1868). 

9 Davis v. Brown, 27 Ohio St. 326 (1875); Hollingsworth v. Shaw, 19 Ohio 
St. 430 (1869); Alfele v. Wright, 17 Ohio St. 238 (1867); Dial v. Holter, 6 
Ohio St. 228 (1856); Hughey v. Bradrick, 39 Ohio App. 486, 177 NE. 911 
(1931); Landis v. Caylor, 5 Ohio Nisi Prius 216 (1898). 

10 Cootey, Torrs §139 (4th ed. 1932). 

11 Supra, n. 9. 
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either by indictment or information.'* Thus it is not slander per se 
to charge a partner with entering and carrying away partnership 
property because he cannot burglarize partnership property." Like- 
wise an imputation of a crime that is cognizable only in a military 
court is not actionable without averment of special damages be- 
cause it does not charge an indictable crime.'* Years ago an Ohio 
court held that words imputing a charge that involved moral turpi- 
tude, which at common law would have subjected the guilty person 
to infamous punishment, were actionable per se even though the 
charge was not a statutory crime in Ohio.’ In spite of this general 
statement, the Ohio courts have not enlarged the American rule 
and still hold that the words must impute a crime that is an in- 
dictable offense involving moral turpitude or must subject the 
offender to infamous punishment.’® Since the original reason for 
making the imputation of a crime an exception to the common 
law rule was that such imputation would place the person charged 
in danger of criminal prosecution,'’ it therefore follows that an 
imputation of mere criminal intent would not be actionable per se 
because criminal intent in and of itself is not a criminal offense.'* 
Later when the emphasis shifted from danger of criminal prosecu- 
tion to social ostracism,!® accusations of criminal conduct for which 
the punishment had been inflicted, 7° or for which there had been 
a pardon,”! or for which prosecution had been barred by the stat- 
ute of limitations?* would support an action for slander without al- 
leging special damages. This conclusion is arrived at because even 
though the person charged with the criminal act is immune from 
any punishment for such act, still his reputation may be damaged 





12 Zehring v. Zehring, 1 Dayton Term. Rep. (Iddings) 25 (1899). 

13 Alfele v. Wright, 17 Ohio St. 238 (1867). 

14 Hollingsworth v. Shaw, 19 Ohio St. 430 (1869). 

15 Alfele v. Wright, 17 Ohio St. 238 (1867). 

16 Davis v. Brown, 27 Ohio St. 326 (1875); Hamm v. Wickline, 26 Ohio St. 
81 (1875); Hollingsworth v. Shaw, 19 Ohio St. 430 (1869); Hughey v. Brad- 
rick, 39 Ohio App. 486, 117 N.E. 911 (1931); Phillips v. LeJune, 1 Ohio Cr. Ct. 
(N.S.) 616 (1903). 

17Prosser, Torts $92 (1941). 

18 Bollenbacher v. Society for Savings, 148 Ohio St. 649, 76 N.E. 2d 866 
(1947); Seaton v. Corday, Wright 101 (1832); 33 Am. Jur. Liset anp SLANDER 
§13 (1948); ResTaTemENT or Torts §571 Comment c (1938). 

19In Alfele v. Wright, 17 Ohio St. 238, 241 (1867) the court states that it is 
not jeopardy of punishment, but injury to the reputation which constitutes 
the ground of action for slander. 

20 Michael v. Matheis, 77 Mo. App. 556 (1898). 

21 Shipp v. McCraw, 7 N.C. 463 (1819). 

22 Webb v. Fitch, 1 Root (Conn.) 544 (1793); Brightman v. Davies; 3 
N.J. Misc. 113, 127 Atl. 327 (1925); Van Ankin v. Westfall, 14 Johns. (N.Y.) 
233 (1817). 
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in the eyes of the public. Since the requirement of the rule is that 
an indictable crime must be charged, if words that would other- 
wise impute an indictable crime are understood by all who hear 
them that they are not intended to charge a crime, they are not 
actionable per se;** but if the statement would naturally and pre- 
sumably be understood as charging an indictable crime, the words 
are actionable per se.*4 


The second necessary element of the rule is that the indictable 
offense charged must involve a high degree of moral turpitude or 
subject the party to infamous punishment. The necessity of attach- 
ing importance to the nature of the act and the punishment as- 
signed to it is that social degradation might result from either one of 
them.?5 Although a number of courts consider this second element 
alone as a sufficient basis for an action of slander,?* the majority 
of the courts follow the rule in Brooker v. Coffin and require that 
both elements be present before the words are actionable per se. 
Thus in Ohio, before sodomy was made a statutory crime,”’ to 
charge a man with committing such an act was not actionable 
without allegation of special damages.”® The court conceded that 
the charged act involved the highest degree of immorality and would 
tend to exclude such person from society, but since this act was 
not declared by the legislature to be a crime it was not actionable 
per se. Likewise words charging crimes of desertion” or burglary 
of partnership property by a partner®® involve high degrees of 
moral turpitude but they cannot be the basis of slander per se 
because the offenses are not indictable. In order to come within 
the provisions of these two elements it is not necessary that the 
crime charged be a felony in that an indictable misdemeanor in- 
volving moral turpitude will satisfy the rule.*! On the contrary, 
words that impute misdemeanors which do not involve moral turpi- 





23 Brown v. Meyers, 40 Ohio St. 99 (1883); Phillips v. LeJune, 1 Ohio Cir. 
Ct. (N.S.) 616 (1903); Stone v. Ruthman, 21 Ohio Nisi Prius (N.S.) 562 (1919); 
Tedtman v. Hancock, 1 Ohio Cir. Ct. 238 (1885). 

24Schoedler v. Motometer Gauge and Equip. Co., 134 Ohio St. 78, 15 
NE. 2d 958 (1938). 

2553 C.J.S. Libel and Slander §53 (1948). 

26 Larson v. R. B. Wrigley Co., 183 Minn. 28, 235 N.W. 393 (1931); Kelly 
v. Flaherty, 16 RI. 234, 14 Atl. 876 (1888). 

27 Sodomy has been declared a crime by Onto Rev. Cope §2905.44 (13043) 
and the punishment is imprisonment of not less than one nor more than 
twenty years. 

28 Melvin v. Weiant, 36 Ohio St. 184 (1880); Davis v. Brown, 27 Ohio 
St. 326 (1875). 

29 Hollingsworth v. Shaw, 19 Ohio St. 430 (1869). 

30 Alfele v. Wright, 17 Ohio St. (1867). 

31 Gray v. Wood, 7 Ohio Nisi Prius 606 (1900). 
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tude are not actionable per se because they do not meet the neces- 
sary second element of the rule.*? 

Even though the general rule as stated is adopted in a juris- 
diction, it is still difficult to ascertain whether a given charge is 
sufficient to support an action for slander per se because of the 
vague definitions given to the words moral turpitude and infamous 
punishment. This is illustrated by the rule in Ohio which seems to 
state that any base or vile act that does not conform to the generally 
accepted rules of society, whether these rules are enforceable as 
legal obligations, involves moral turpitude.** Infamous punishment 
is generally assumed to mean imprisonment or death although the 
courts in the United States are not in full agreement as to what 
constitutes imprisonment. In some jurisdictions, imprisonment in 
the penitentiary as opposed to common jail is essential for infamous 
punishment.** Other jurisdictions hold that a crime punishable by 
a common jail sentence when imputed to a person is sufficient 
basis for an action of slander per se.*° While the statutes of Ohio 
do not define any offense as infamous, felonies may, by analogy, 
be so regarded inasmuch as a conviction involves the loss of civil 
rights under Onto Rev. Cope § 2961.01 (12390).% Since all 
offenses which may be punished by death or imprisonment in the 
penitentiary are felonies,*” it can be argued in Ohio that infamous 
punishment would not include confinement in a common jail.** In 
view of this, Ohio would probably go along with the courts that 
require confinement in a penitentiary or death to satisfy the re- 
quirement of infamous punishment. 

The principles above discussed governing imputations of crime 
as slanderous per se will now be considered with reference to sev- 
eral specific crimes. As a general statement it can be said that a 


32 Landis v. Caylor, 5 Ohio Nisi Prius 216 (1898). 

33 Hughey v. Bradrick, 39 Ohio App. 486, 488-9, 177 N.E. 911, 912 (1931); In 
re Bostwick, 29 Ohio Nisi Prius (N.S.) 21, 29 (1931); Landis v. Caylor, 5 Ohio 
Nisi Prius 216, 217 (1898). 

34Cline v. Holdrege, 122 Neb. 151, 239 N.W. 639 (1931); ResTaT=menr, 
Torts §571 Comment (e) (f) (1938) which states: “The offense must be of 
a type which is punishable by death or imprisonment in the state or federal 
prison or like institution . .. (f) For an offense to be punishable by imprison- 
ment ‘other than in lieu of a fine’ it must be possible for the punishment to 
be imposed directly and not collaterally for the failure to pay a fine. If 
the court may in its discretion impose either a fine or imprisonment or both, 
the offense is punishable by imprisonment.” 

35Le Moine v. Spicer, 146 Fla. 758, 1 So. 2d 730 (1941); Priest v. Cen- 
tral States Fire Ins. Co., 223 Mo. App. 122, 9 S.W. 2d 543 (1928); Early v. 
Winn, 129 Wis. 291, 109 N.W. 633 (1906). 

36 Stockum v. State, 106 Ohio St. 249, 139 N.E. 855 (1922). 

37 On10 Rev. Cope 1.06 (12372). 

38 Stockum v. State, 106 Ohio St. 249, 139 N.E. 855 (1922); Landis v. Cay- 
lor, 5 Ohio Nisi Prius 216 (1898). 
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false or malicious charge of perjury is actionable per se.®°® Ordi- 
narily, it is necessary that it appear that some proceeding had been 
pending at which the person could have been sworn and could 
have been punished for perjury if his oath were false, but under 
the rules of pleading in Ohio it is unnecessary to allege this.*° Since 
an accusation of perjury implies within itself everything necessary 
to constitute this offense it is not slander to charge one with swear- 
ing falsely, if it appears that the swearing was done before a court 
without competent jurisdiction.*! Likewise the perjury charged 
must be on a subject which is important and material to an issue 
in the trial.*? A charge of false swearing to be actionable per se 
must relate to some swearing, which if false, would constitute a 
crime of perjury.** The reason is that a person may have sworn to 
a falsehood but did not know at the time of the statement that it 
was false and therefore could not be convicted of the crime of 
perjury. These two crimes illustrate the necessity of an indictable 
crime being charged, element number one of the rule in Brooker 
v. Coffin, before the imputation can be slanderous per se. They 
also show that if the first element of the rule is complied with, the 
second would be too, because the crimes are ones subjecting the 
offender to a possible confinement in a penitentiary. 

Oral statements charging arson, as defined by the common law 
or by statutes in those states which do not have common law 
crimes,“ are actionable per se. Usually it is not actionable to charge 
a person with burning his own property, but in Ohio if the charge 
is that the property was burned with the intent to defraud an in- 
surance company, the rule is otherwise.*® This is because by statute 
the offense is made an indictable crime for which a penitentiary 
sentence can be given.*® However in another jurisdiction, such a 
charge, although an indictable misdemeanor, was held not to be an 
infamous crime and therefore not actionable per se.*7 This case 
illustrates the fact that both elements of the rule in Brooker v. 
Coffin must be present before the imputation can be slanderous 





39 Stickels v. Hall, 3 Ohio Cir. Ct. 398 (1888); Onto Rev. Cone §2917.25 
(12842) makes the punishment for perjury imprisonment for not less than 
one nor more than ten years. 

40 Stickel v. Hall, 3 Ohio Cir. Ct. 398 (1888); Onto Rev. Cope $2941.18 
(13437-17). 

41 Hamm v. Wickline, 26 Ohio St. 81 (1875); Willis v. Patterson, Tappan 
original 324, reprint 275 (1819). 

42 Wilson v. Oliphant, Wright 153 (1832). 

43 Hamm v. Wickline, 20 Ohio St. 81 (1875); Wilson v. Oliphant, Wright 153 
(1832); Waggoner v. Richmond, Wright 173 (1932). 

44 For example see Onto Rev. Cope §2907.02 (12433). 

45 Hilbrant v. Simmons, 18 Ohio Cir. Ct. 123 (1898). 

46 Omro Rev. Cone §2907.03 (12433-1). 

47 Davis v. Carey, 8 Pa. Co. 578 (1889). 
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per se. To comply with the second element of the rule, it could be 
said that even though the misdemeanor did not subject the person 
to an infamous punishment it was one involving moral turpitude. 


At one time in Ohio, the courts held that words charging a 
person with being a blackmailer were not actionable per se be- 
cause they did not charge an indictable offense.** With the passage 
of a statute making blackmailing an indictable crime for which a 
penitentiary sentence could be imposed the cases have held that 
these words are actionable per se.*® 


To charge a woman with keeping a house of ill fame was at 
common law actionable without proof of special damages because 
it was an indictable offense. It would seem that keeping such 
a place could be construed as imputing a want of chastity and 
therefore come under that specific exception.®® In Ohio this type 
of charge could also come under the exception for an oral imputa- 
tion of a crime.*! But since the punishment under the statute is 
a fine of not less than one hundred nor more than three hundred 
dollars and imprisonment of not less than ninety days nor more 
than six months, or both, this would not at first glance appear to 
be sufficient to meet the second element of Brooker v. Coffin. The 
second requirement could presumably be met by a finding that 
keeping a house of prostitution is an imputation of an indictable 
crime involving moral turpitude,®? even though there is a dictum in 
an early Ohio case stating that an oral charge of keeping a house 
of prostitution is not actionable per se.** Although this is not an 
exhaustive list of the crimes in Ohio, it does show how the general 
principles are applied by the courts in rendering their decisions. 


IMPUTATION OF DISEASE 


At common law falsely spoken words to another which impute 
a presently existing loathsome or contagious disease are actionable 
without proof of special damages. The theory behind this second 
exception to the common law rule that slander is not actionable 
unless special damages are proved is that if the charge were true 





48 Byers v. Forest, 4 Ohio Dec. Repr. 458 (1879). 

49English v. English, 9 Ohio Dec. Repr. 167 (1883); Onto Rev. Cope 
$2901.38 (13384). ; 

50 Infra, p. 320. 

51Onro Rev. Cope §2905.14 (13031) makes keeping a house of prostitu- 
tion an indictable offense. 

52 Wilkens v. Hammann, 43 Misc. 21, 86 N.Y. Supp. 744 (1904); Posnett v. 
Marble, 62 Vt. 481, 20 Atl. 813 (1890). 

53 McDonald v. Durst, Dayton 249 (1868). 
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it would exclude the person so charged from society.** Although 
this theory is applicable to many cases, decisions do not indicate 
that such a broad application will be made of the theory. 

The specific diseases included within the rule were leprosy 
and lues venerea (syphilis), although equally contagious diseases, 
such as smallpox, were not included.™ A possible explanation is 
that originally leprosy and syphilis were considered as permanent, 
lingering and incurable whereas if the victim had smallpox he 
either recovered or died shortly after catching it. Occasionally ref- 
erence is made to the plague as also being actionable per se, but 
there seems to be no reported case on it.°* When the argument was 
advanced that gonorrhea should not be added to leprosy and syph- 
ilis because it was a different type of disease, the courts very 
properly held that this disease would exclude the person from 
society and therefore should be actionable per se.*7 But when the 
courts were confronted with an accusation of a disease like tuber- 
culosis they held that it was not actionable without proof of spe- 
cial damages even though the person so charged would be some- 
what excluded from society."* In jurisdictions that have statutes 
defining what constitutes slander per se, the courts can reach a 
contrary result for tuberculosis and similar diseases by virtue of 
the fact that the statutes are usually broader and can be inter- 
preted to permit more actions than would have been possible under 
the strict common law classification of diseases.*® An oral imputa- 
tion of mental disease or insanity likewise does not come within 
the tort of slander without showing special damages.*® These words 
are considered as mere vituperation or abuse.* 

Even though the theory behind this exception is whole or 
partial exclusion from society, nevertheless according to the weight 
of authority today the disease charged must be a venereal disease. 
A particular word or words need not be used in describing the 





54 Kaucher v. Blinn, 29 Ohic St. 62 (1875); 9 Bacon Asr. 45 “Since man 
is a being formed for society, and standing in almost constant need of ad- 
vice, comfort and assistance of his fellow-servants, it is highly reasonable that 
any words which import the charge of a contagious distemper should be in 
themselves actionable, because all prudent persons will avoid the company of 
one having such distemper.” 

55 Prosser, Torts $92 (1941). 

56 Viller v. Monsley, 2 Wils. 403, 95 Eng. Rep. 886 (1769); Joannes v. 
Burt, 6 Allen (Mass.) 236 (1863). 

57 Watson v. McCarthy, 2 Ga. 57 (1847); Nichols v. Guy, 2 Ind. 82 (1850); 
Kaucher v. Blinn, 29 Ohio St. 62 (1875). 

58 Kassowitz v. Sentinel Co., 226 Wis. 468, 277 N.W. 177 (1938). 

59 Brown v. McCann, 36 Ga. App. 812, 138 SE. 247 (1927); Kirby v. 
Smith, 54 S.D. 608, 224 N.W. 230 (1929). 

© Joannes v. Burt, 6 Allen (Mass.) 236 (1863). 

61 Goldrick v. Levy, 8 Ohio Dec. Repr. 146 (1881). 
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imputed disease and so long as it is understood by the listeners 
to refer to a venereal disease the words are actionable per se.** 
There would be no social avoidance of a person who has had a 
venereal disease and consequently an oral imputation of a past 
venereal disease is not actionable per se unless the words impute 
a continuance of the disease at the time the words were spoken.™ 

Since Ohio has no statute defining what constitutes slander 
per se and has an early case holding that an oral imputation of a 
venereal disease is actionable without proof of special damages, 
Ohio can be considered as following the old strict requirement 
that the disease charged must be leprosy, plague, or a venereal 
disease. The first two mentioned diseases are no longer of any im- 
portance so the rule in Ohio is probably that only oral imputations 
of venereal disease are actionable per se. 


IMPUTATION OF UNCHASTITY 

At English common law an oral imputation of unchastity to 
a woman was not actionable without proof of special damages be- 
cause an imputation of such an act was only cognizable in the 
spiritual courts.** For these words to be actionable per se, accord- 
ing to the rule of Lord Holt, they must charge an offense for which 
an infamous punishment could be inflicted, or as Lord Chief 
Justice DeGrey stated, they must impute some specific crime or 
misdemeanor. Even if the offended female tried to prove special 
damages she had a difficult time because of the strict rules relating 
to special damages. The hardship of proving special damages was 
even greater for a married woman unless she owned her own 
business for usually her property was either in her husband’s 
hands or vested in a trustee for her. The fact that her husband 
sustained special damages as a result of the defamatory words 
was not enough to give the wife a cause of action. Even the loss 
of the society of her friends or the consortium of her husband was 
not considered by the court as special damages.*? The only excep- 


62 Calling a person a, syphilitic degenerate or a syphilitic renegade is ac- 
tionable per se. Mann v. Bulgin, 34 Idaho 714, 203 Pac. 463 (1921); Words 
charging the pox is actionable per se as an imputation of an infectious dis- 
ease. Hewit v. Mason, 24 How. Pr. (N.Y.) 366 (1863), Williams v. Holdredge, 
22 Barb. (N.Y.) 396 (1854); Imputing that one has the clap is also slander- 
ous per se. Kaucher v. Blinn, 29 Ohio St. 62 (1875), Watson v. McCarthy, 2 
Ga. 57 (1874), Nichols v. Guy, 2 Ind. 82 (1850), Sally v. Brown, 220 Ky. 
576, 295 S.W. 890 (1927). 

63 Mann v. Bulgin, 34 Idaho 714, 203 Pac. 463 (1921); Iron v. Field, 9 R.L 
216 (1869); Pike v. Van Wormer, 5 How. Pr. (N.Y.) 171 (1850); Lowe v. De 
Hoog, 193 S.W. 969 (Mo. App. 1927). 

64 Roberts v. Roberts, 5 B. & S. 384, 122 Eng. Rep. 874 (1864). 

65Turner v. Ogden, 2 Salk. 696, 91 Eng. Rep. 590 (1787). 

66 Onslow v. Horne, 3 Wils. 177, 95 Eng. Rep. 999 (1771). 

67 Lynch v. Knight, 9 H.L. Cas. 577, 11 Eng. Rep. 854 (1861). 
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tion to this rule was an action brought in the cities of London, 
Bristol and the borough of Southwark for words spoken within 
the jurisdiction of these courts.** Under the custom of these cities, 
a prostitute was “carted” and therefore to call a woman such a 
name would impute a criminal offense to her and the imputation 
would be slanderous per se in the common law courts. The common 
law rule denying recovery in almost all cases of imputations of un- 
chastity unless special damages were proved was denounced by 
the English judges themselves.®® As a result of this, the old English 
rule was changed in 1891 by the SLANDER oF WomeEN Act.”° This 
act of Parliament provided that words imputing unchastity or adul- 
tery to a woman or girl are actionable without proof of special 
damages. 

In spite of its harshness, the common law rule has been rec- 
ognized in the United States and in many instances the courts have 
held that words imputing want of chastity are not actionable per 
se."’ The common law has however been repudiated in some juris- 
dictions, of which Ohio is one, by force of a statute making oral 
charges of unchastity actionable per se.’? In other jurisdictions, as 
a result of judicial decisions, the common law is not followed.” 
The rule adopted by the American Law Institute is another ex- 
ample showing that the common law is too harsh and should be 
changed."4 

The changes made in the common law of slander up to 1875 
by the states is summed up by Justice Clifford of the Supreme 
Court of the United States in Pollard v. Lyon. In the same year 





68 Theyer v. Eastwick, 4 Burr. 2032, 98 Eng. Rep. 59 (1767); Brand v. Rob- 
erts, 4 Burr. 2418, 98 Eng. Rep. 267 (179); Roberts v. Herbert, 1 Sid 97, 8 
Eng. Rep. 993 (1714); Power v. Shaw, 1 Wils. 62, 95 Eng. Rep. 493 (1744). 

69 Lord Campbell in Lynch v. Knight, supra, n. 67, said, “I may lament the 
unsatisfactory state of our law according to which the imputation of words 
however gross, on an occasion however public, upon the chastity of a modest 
matron or a pure virgin, is not actionable without proof that it has actually 
produced special temporal damage to her.” 

7054 & 55 Vict., c. 51 (1891). 
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Justice Wright of Ohio reiterated this same rule, but in a more 
crystalized form. Under his statement of the rule for the words 
to be actionable per se they must come within one of the following 
classes: 

I. The words must import a charge of an indictable offense, 

involving moral turpitude or infamous punishment, 
II. Impute some offensive or contagious diseases calculated 
to deprive the person of society, 
III. Tend to injure him in his trade or occupation.’5 

This set of rules would not seem to allow a charge of unchastity to 
be actionable per se but there has been an encroachment on the 
common law rule of slander by the courts of this state and probably 
the greatest innovation has been made to benefit women. As early 
as 1843 the Supreme Court of Ohio stated that words imputing to 
a woman the want of chastity would be actionable without proof of 
actual damages.”* A few years later the supreme court took an- 
other step and held that calling a young lady an hermaphrodite 
was actionable per se.™? This decision was made in forceful lan- 
guage and even though the court had full knowledge of the limita- 
tions on the common law and the practice in England they stated 
they would not allow such a gross wrong to pass without a remedy. 
The court thought it would be a disgrace to the law not to allow 
a remedy for an oral charge which brings a girl into ridicule and 
contempt and excludes her from social intercourse and all hopes 
of marriage. By allowing this remedy the court created another 
exception to the common law — that words which have a tendency 
to wound her feelings, bring her into contempt and prevent her 
from occupying her rightful position in society are actionable per 
se. Almost twenty years later this exception was apparently recog- 
nized in Alfele v. Wright™® and again in 1875.”® This later case deal- 
ing with charging a man with sodomy stated that although repeat- 
ed appeals had been made to the supreme court to make further 
innovations on the common law rule, they have been without avail 
if exception is made for Malone v. Stewart,®® which stands alone. 
Again in a later case involving a charge of sodomy to a man, the 
court refused to make further innovation and give the plaintiff 
a remedy even though the charge was one which reflected the 
highest degree of disgrace and infamy.*! This charge today would 





75 Davis v. Brown, 27 Ohio St. 326 (1875). 

76 Wilson v. Runyon, Wright 651 (1843), overruled on other points in 
Bucklin v. State, 20 Ohio 18 (1851) and French v. Millard, 2 Ohio St. 44 (1853). 

77 Malone v. Stewart, 15 Ohio 319 (1846). 

7817 Ohio St. 238 (1867). 
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8015 Ohio 319 (1846). 
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come under the exception for imputations of crimes because sodomy 
has been made an indictable crime for which an infamous punish- 
ment can be inflicted.** 

An imputation that an unmarried woman is pregnant or that 
she had a bastard child before she was married is actionable per se 
because it amounts to a charge of unchastity.®* It is important that 
it be shown that the person so charged was not married at the time 
she was pregnant or had the child because unchastity is not im- 
puted where it does not appear clearly whether the woman was 
unmarried or married.** But of course to charge a married woman 
with having a child by a person other than her husband would be 
actionable without alleging special damages. Whether these two 
instances could come under the exception for oral charges of in- 
dictable crimes depends on the statute creating the crimes of forni- 
cation and adultery.*° The Ohio statute does not define either 
adultery or fornication and the criminal offense is not directed 
at single acts of adultery or fornication but rather to cohabitation 
in such a state. Hence it would seem that a mere oral charge that an 
unmarried woman was pregnant would not impute a crime of forni- 
cation, although it would definitely constitute a single act of forni- 
cation. A charge that a married woman had a child by a person 
other than her husband would likewise constitute a single act of 
adultery, but again the single act alone would not meet the re- 
quirements of the Ohio statute. Assuming enough other facts to 
meet the requirements of the Ohio statute, we still have a problem 
similar to the one that-arose in the discussion of imputations of 
keeping houses of prostitution®*® because the maximum sentence 
for fornication and adultery is a fine of not more than two hundred 
dollars and imprisonment for not more than three months. 

ImPUTATIONS AFFECTING BUSINESS, EMPLOYMENT, 
OccuPATION, OFFICE OR PROFESSION 

The fourth exception recognized in Ohio to the general rule 
that slander is not actionable without proof of special damages is a 
false imputation which affects the calling of a particular individual. 
The early English cases indicate that the terms “trade” and “pro- 
fession” were to be limited rather narrowly,’ but it is well settled 
today that false words spoken of a person’s business, employment, 
occupation, office or profession are actionable per se. This exten- 
sion appeared because of the apparent likelihood that temporal 
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86 Supra, p. 318. 

87 Terry v. Hooper, L. Raym. 86 (1663); Fox v. Lapthorne, T. Jones 156 
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damage would result from such false imputations. The only limita- 
tion on the various types of callings is that unlawful or unauthor- 
ized activities are not protected from defamatory statements.** For 
words spoken of a person’s calling to be actionable per se they must 
relate to the person in his specific business, employment, occupa- 
tion, office or profession and must be of the kind that are incompat- 
ible with proper conduct of that particular calling.*® A simple il- 
lustration will show when words relate to his profession: Mrs. 
Citizen says to her neighbor, of her family physician, that he can- 
not hang doors properly and she also states that the carpenter she 
had last week cannot correctly remove an appendix. Obviously 
the words are not defamatory per se because they do not convey an 
injurious imputation to the carpenter or the physician. On the 
other hand, if the imputation of lack of ability in the performance 
of the medical operations were made of the physician the words 
would then relate to his profession and would be actionable with- 
out averment of special damages. The same result would follow if 
the lack of skill in hanging doors were imputed to the carpenter 
because it would directly relate to his trade. It is also to be noted 
that disparaging words to be actionable per se must be peculiarly 
harmful to a person in that particular calling and cannot be words 
that are equally discreditable to all persons.® 

Since the basis of this exception is that the person assailed is 
disgraced or injured in his calling or is exposed to the hazard of 
losing his office, employment or business; therefore, for the words 
to be actionable per se they must be spoken while the person is 
actually engaged in such calling.®! Also, a statement imputing a 
mere single act of misjudgment in the conduct of his business, em- 
ployment, occupation, office or profession would not be actionable 
without proof of special damages unless the single act charged 
reasonably implies an habitual want of skill which the public is 
entitled to expect of a person in such a calling. These statements 
are not actionable without proof of special damages because human 
beings are not infallible and consequently mistakes are unavoid- 
able. 

So much for the general rules and now the imputations will 
be illustrated by reference to the particular business, employment, 
occupation, office or profession in which the alleged defamed per- 
son is engaged. 





8833 Am. Jur. Libel and Slander §65 (1948); Burpicx’s Law or Torts $48 
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The general rule as to oral charges against a clergyman that 
impute to him a mental or moral unfitness to perform the duties 
of that office or accuse him of acts which are irreconcilable with 
the discharge of his clerical duties are slanderous per se.®? In Ohio 
there is very little authority on this point but an early supreme 
court decision clearly held that to charge a clergyman with drunk- 
enness, when spoken of and concerning him in his office, was ac- 
tionable per se.** The court so held because the oral imputation, 
if true, would tend to deprive him of his salary and may prevent 
him from obtaining future employment. The reasoning is simple 
because if the words are believed, they must necessarily deprive 
him of the respect, veneration, and confidence which a minister 
of the gospel needs if he is going to be retained by the present con- 
gregation or hired by another church group. Following this same 
line of reasoning, other charges of unfitness for the position would 
also be actionable per se. As was stated in the holding of Hayner 
v. Cowden™ it is essential that before any damages be recovered 
for the spoken words it must be shown that they were spoken of 
and concerning the person in his office. Although Bigelow v. 
Brumley™ is a libel case it illustrates this principle very well. In 
that case a clergyman was charged with being a “paid lobbyist for 
the Single Tax Movement.” The Supreme Court of Ohio held that 
these words were not spoken of him concerning his office and 
therefore not actionable without proof of special damages. 

The Ohio courts have also been willing to grant relief to at- 
torneys and therefore in accordance with the general rules laid 
down earlier in this section, an action for words spoken of and 
concerning an attorney would be actionable per se if they tend 
to injure him as a member of his profession.°* Thus false oral 
statements indicating that an attorney is lacking the necessary 
qualifications to practice law are actionable without proof of spe- 
cial damages; whereas mere vituperative language or general abuse 
of the attorney is not actionable per se unless it has reference 
to his conduct in his profession.®? Since much of an attorney’s time 
is spent on individual cases, the question arises as to whether a 
statement imputing a single mistake in the conduct of his profes- 
sion is actionable per se. The test for determining whether the 
words spoken of and concerning the attorney relating to a particu- 
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lar case are actionable is sometimes said to be that if they ascribe 
to the attorney a mere want of information or good management 
as is compatible with general skill and care in the profession then 
the words are not actionable per se. But if they impute general in- 
competency, gross ignorance or gross negligence in the discharge 
of professional duties they are actionable per se.** Although there 
is neither a recent Ohio decision nor an Ohio Supreme Court de- 
cision on this point, an early lower court case, Goldrick v Levy,” 
seems to apply this same general rule. 


Very closely related to the protection given to attorneys for 
false imputations relating to their profession is that given to phy- 
sicians, surgeons, and dentists. In fact the authority given for deci- 
sions involving physicians and surgeons has sometimes been drawn 
from cases involving false charges made against attorneys.’ This 
was done without mentioning the fact that these were different pro- 
fessions. As the attorney, the physician, the surgeon, and the 
dentist deal with individual cases, therefore it must be determined 
whether a false oral imputation of a single mistake by one of 
these professional persons is actionable per se. It is well known 
that doctors, surgeons and dentists can mistake the patient’s symp- 
toms, misjudge the diseases, and even underestimate the effect 
of the medicine. But these errors do not necessarily prejudice him 
because they do not impute culpable negligence or unskillfulness 
with respect to his profession. Rather, they illustrate that humans 
are subject to error. Comparing a charge of negligence or unskill- 
fulness to a physician in the management of a single case with a 
similar charge to an attorney it would seem that a physician’s 
single error would be considered as an unavoidable error and a 
matter of human fallibility whereas the attorney’s error would 
more likely be understood as indicating a general incompetence to 
practice law. Even so, if the false imputation about the physician’s 
profession is such that imputes to him a general ignorance or want 
of skill in the profession it is actionable without proof of special 
damages.'*! A very early Ohio case held that before words are 
actionable per se they must relate to the person’s professional skill 
and capacity or his professional integrity.'°*? While the theory is 
true, it was not properly applied in that case. The court held that 
it was not actionable per se to say that a physician was so “steady” 
drunk that he could no longer get any business. According to mod- 
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ern day standards this would be actionable without proof of special 
damages because if reflects on the physician’s professional quali- 
fications and capacity.'°* This same type of reasoning has been 
applied to defamation of teachers’ and private employees.’ 


The treatment of false imputations affecting public officers and 
candidates for public office has been treated somewhat differently 
from that given to professionals and private employes. !°%* The 
broadest immunity that has been impressed on the law of defama- 
tion concerning this group of persons is that of fair comment on mat- 
ters of public concern. !°’ Since a man’s private character often in- 
dicates characteristics that are not compatible with the discharge 
of his public duties it would seem that these characteristics will of- 
ten be of public concern. The fact that he put himself before the 
public affords a legal excuse for making statements that would 
otherwise be actionable. It is also based on the thought that free 
public discussion should be encouraged as a means of combating 
abuses, or offenses, or misconduct on the part of the men in the pub- 
lic field. '°8 It is thought that many crucial issues would not be dis- 
cussed if the commentator had to fear a slander suit. But an early 
Ohio case held that the mere fact that a person has a public office or 
is a candidate therefor confers no authority upon the public to utter 
falsehoods which amount to slander. '!’ The court clearly stated that 
if falsehoods were spoken about these persons then the qualified 
men would leave public employment and the government would be 
run by men who had no regard for their character. 


As can be readily seen there are two conflicting interests: (1) 
the public official’s or the candidate’s reputation and (2) the right 
to free discussion. Too much favoritism either way will not work. A 
workable test would be whether or not the particular attack would 
affect the public official’s or the candidate’s fitness for his specific 
position. If it does, then the public has a sufficient interest and is 
therefore subject to fair comment. 
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CoNcLUSION 

The law of slander is based on the idea that special damages 
must be proved before oral words can be actionable. Soon after this 
principle was laid down the courts realized that the rule was too 
strict and therefore attempted to make it tolerable by creating ex- 
ceptions to the rule. Although there is no positive reason why the 
specific exceptions were singled out, it is probable that the courts 
thought that from these charges damages would naturally follow 
and consequently made them actionable per se. There was nothing 
wrong with this theory when it was first used but as time passed 
this broad idea was not carried forward, and thus only the particu- 
lar exceptions remained. 


Ohio, like many other states in the United States, accepted the 
established three exceptions to the common law rule discussed 
above and were very reluctant to extend the exceptions to other 
situations. This is neatly illustrated by the cases involving charges 
of sodomy to a man before sodomy was declared a crime by stat- 
ute.'!° To be sure a charge of this nature would damage a person’s 
reputation, but still the Ohio courts would not extend the excep- 
tions and make the charge actionable per se. The charge did not 
fit neatly into one of their pigeonholes — it did not charge an in- 
dictable offense. Had the courts made the gist of the action insult 
rather than damage the imputation would have been actionable. 
The refusal to include tuberculosis and smallpox within the ex- 
ception for contagious diseases also shows the courts’ unwillingness 
to make more exceptions to rule that damages must be proved for 
slander. 

Some of the states have noticed the narrowness and have 
attempted to create new exceptions by enacting statutes which 
define what imputations are actionable per se. This also gives the 
courts a chance to interpret the statutes and thereby get away from 
the strict common law rule. Although Ohio has not passed a statute 
listing all the imputations that are actionable without proof of spe- 
cial damages, she has made imputations of unchastity to a woman 
a crime.'!! By so doing, such a charge would be actionable per se 
in that it would come under the exception for imputation of a 
crime. It is to be noted though that this is really not a great exten- 
sion because even before the statute the Ohio courts were holding 
that such a charge would be actionable without proof of dam- 
ages, !12 

There seems to be no large danger in extending the number 





110 Melvin v. Weiant, 36 Ohio St. 184 (1880); Davis v. Brown, 27 Ohio St. 
326 (1875). 

111 Onto Rev. Cope §2901.37 (13383). 

112 Barnett v. Ward, 36 Ohio St. 107 (1880). 














1954] COMMENTS 329 


of imputations that should come under the category of slander 
per se although it is admitted that by extending the list more rules 
will have to be added to an already not too clear set of rules. If 
merely extending the list is not the best answer because the whole 
problem is not solved, it is suggested that if all slander were made 
actionable without proof of damages the problem could be solved 
or at least there would be fewer and clearer rules. With a rule 
like this a person could protect his reputation and would not have 
to be concerned about coming within one of the narrow exceptions 
or proving special damages. On the other side of the coin is the 
fact that there would be greater chances for litigation and that 
freedom of speech would be curtailed for fear of being sued. But 
if such a law would deter persons from making defamatory state- 
ments that certainly would be an advancement toward protecting 
reputations. As is true in all reforms, the argument is made that 
the doors of the courts would be thrown wide open to ligitation. 
In many instances these advance predictions do not materialize. 
Therefore it is submitted that more good than harm would result 
from extending the number of actionable per se imputations whether 
it be done by a partial extension or a complete extension to all ac- 
tions of slander. 


Carl V. Bruggeman 











Defamation — Absolute Immunity 
INTRODUCTION 


With the tremendous expansion of governmental functions in 
the last twenty years and with the great “sport” of legislative 
investigations at their peak, it becomes very important to take a 
long and careful look at the area of immunity from action for 
defamatory statements. The area of absolute immunity is suppos- 
edly very narrow and limited only to actions of the utmost public 
importance.' However, there has been a marked expansion of this 
“privilege’”’.? 

Absolute immunity may be defined in this manner: 


...an absolutely privileged communication is one in re- 
spect of which, by reason of the occasion on which, or the 
matter in reference to which, it is made, no remedy can be 
had in a civil action, however hard it may bear upon a per- 
son. who claims to be injured thereby, and even though it 
may have been made maliciously.* (Emphasis added.) 


Thus, the only major difference between an absolute and a quali- 
fied immunity is that in a qualified immunity case the statement 
must have been made in good faith; while in an absolute immunity 
case, the motives of the speaker are irrelevant.* The severity of the 
immunity makes evident the reason for the narrow scope of ap- 
plication. Absolute immunity is for this reason held to be limited 
to judicial, high legislative and top-level executive proceedings.° 
For purposes of analysis, however, and in actuality, the scope of 
absolute immunity is broader than that and should be classified 
under the following categories: ° 


(a) consent of the person defamed 
(b) judicial proceedings 
(c) legislative proceedings 
(d) executives and other public officials 
(e) administrative proceedings 
(f) communication between husband and wife 
If this classification were used it would help to solve the muddle 





1 Cootey, Torts 525 (4th ed. 1932); 33 Am. Jur. Lipet anp Suanper §125; 25 
O. Jur. Lipet anp SLANDER §56. 

2See notes 198, 199, infra. 

$33 Am. Jur. Lipet AND SLANDER §125. 

425 O. Jur. Lise, aNp SLANDER §§58, 69. 

5 Bigelow v. Brumley, 138 Ohio St. 574, 580, 37 N.E.2d 584, 588 (1941); 
Meyer v. Parr, 33 Ohio L. Abs. 467, 469, 19 Ohio Op. 543, 545 (1941); 
Coorey, Torts 532 (4th ed. 1932). 

6For similar categorization, see: Prosser, Torts 821-831 (1941); Resrars- 
mnt, Torts §§583-592. 
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which usually arises in the administrative area.’ 

Basically the granting or refusal of immunity is a balancing 
problem. The problem in this area is the same as that which is 
the underlying theory of our governmental structure, i.e., 
the never ending struggle to strike a perfect balance between the 
rights of the individual on the one hand, and the needs of the 
society on the other.* Thus, in determining whether an immunity 
will be extended, it will be necessary to look at the injury to the 
individual’s reputation, and then determine if the injury is out- 
weighed by an overriding public interest. That careful considera- 
tion must be given to the injury to personal reputation is noted 
by the Ohio Constitution in the following words: 

...@very person, for an injury done him in his land, goods, 

person, or reputation shall have remedy by due course of 

law...® (Emphasis added) 
This provision does not forbid all “privileges,” but it should always 
be the starting point, and it is for the courts to determine if public 
interest is great enough to overcome this barrier. The courts have 
lost sight of the balancing approach because of a definite “harden- 
ing of the arteries” in the established areas of judicial'® and legis- 
lative’! immunities, and, when the courts are faced with a new 
sector for applying or denying immunity, they decide the issue 
by analogy to the established areas.'* There will always be new 
cases arising on the fringe’* and possibly whole new areas, like 
the administrative branch,'* presenting unique problems. Of course, 
this does not mean the decisions in the established areas should 
be completely disregarded, but it does mean that absolute immunity 
should not depend on how closely the new proceeding “mirrors” 
some type of proceeding where immunity has already been granted. 
This may be illustrated by two rather extreme hypotheticals. First 





7 Mauk v. Brundage, 68 Ohio St., 89, 67 N.E. 152, 1 Ohio L. Abs. 119, 62 
L.R.A. 477 (1903); Meyer v. Parr, 69 Ohio App. 344, 37 N.E.2d 637, 34 Ohio 
L. Abs. 448, 24 Ohio Op. 110 (1941); Beatty v. Baston, 13 Ohio L. Abs. 481 
(1932). These cases all try to solve the problem of administrative immunity 
by looking at analogies of executive or judicial immunity, instead of go- 
ing directly to the problem and deciding whether an immunity should be 
extended. 

8 FEDERALISM AS A DemocraTic Process 28 (1942). 

9 Onto Const., Art. I § 16. 

10 Liles v. Gaster, 42 Ohio St. 631 (1885), definitely determined that an 
absolute privilege exists in judicial proceedings. 

11 Onto Const. Art. II §12. 

12 See note 5, supra. 

13 Robinson v. Home Fire & Marine Ins. Co., 242 Iowa 1120, 49 N.W.2d 
521 (1951). Pre-trial conversation of an attorney with a witness, held not ab- 
solutely privileged. 

14 Comment, 97 U. or Pa. L. Rev. 887 (1948-49); Note 18 Oxxa. L. Rev. 
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assume a defamatory statement made before a municipal agency 
for granting dog licenses which followed all of the procedures which 
are practiced in our courts. Secondly, the same statement made 
before a Federal administrative agency whose determinations 
vitally affected the life of every citizen in this country, and al- 
though the agency had adopted procedural safeguards, they were 
not like those used by the courts. It is clear that the second situa- 
tion presents a case where absolute immunity should be extended, 
while the first is clearly not such a situation. But if the analogy 
approach was strictly adhered to, the result would be just the 
opposite. The proper approach, then, in these new areas is to de- 
termine what is the policy reason for granting the immunity and 
how does this compare with the injury done to the defamed per- 
son’s reputation, always keeping in mind the strong policy state- 
ment of the Due Process Clause of the Ohio Constitution." 

The use of the word “privilege” to describe the bar to recovery 
in defamation cases has been “fair game” for legal theorists.'* The 
suggestion is that “immunity” is a much more accurate and proper 
term. “Privilege” seems to indicate something undemocratic that 
belongs to a favored class as pointed out by this definition: 

A particular and peculiar benefit or advantage enjoyed by 

a person, company, or - beyond the common advant- 


ages of other citizens. . 
Inherent in this definition is another real criticism of the use of 


“privilege.” The idea is conveyed that the right to defame extends 
to a particular person no matter what the circumstances were 
under which the statement was made, instead of the concept that 
the right would extend to any person who made a defamatory 
statement under the proper circumstances,'* as is actually the case. 

An additional reason for using the term “immunity” becomes 
evident from reading several Ohio cases.!® These cases seemingly 
confuse the exclusionary privilege in the law of evidence with the 
immunity extended to the defamer in tort law. In the Tapplin-Rice- 
Clerkin Co. case*® the defendant uttered defamatory statements 
about plaintiff while ‘testifying before a grand jury. Plaintiff 
brought an action for malicious prosecution. The court held that 
statements before a grand jury are absolutely privileged; and 





15 See note 9, supra. 

16 Prosser, Torts 822 n. 30 (1941); Veeder, Absolute Immunity in Defama- 
tion Cases: Judicial Proceedings, 9 Cox. L. Rev. 463, 467-468 (1909). 

17 Brack, Law Dictionary 1359 (1951). 

18 Veeder, Absolute Immunity In Defamation Cases: Judicial Pro- 
ceedings, 9 Cot. L. Rev. 463 (1909). 

19 Taplin-Rice-Clerkin Co. v. Hower, 124 Ohio St. 123, 177 NE. 203 
(1931); Lamprecht v. Crane, 5 Ohio Dec. 753 (1880). 

20 Ibid. 
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therefore, any evidence concerning statements made was inadmis- 
sable. Plaintiff in this case was unable to recover because he could 
not prove one element of his cause of action, i.e., the defamatory 
statements. This is the ordinary effect of an evidentiary privilege. 
But the basic principle of absolute immunity for defamation cases 
is that the plaintiff has established a case of actionable defamation, 
but because of the unusual circumstances surrounding the de- 
fendant at the time he made the defamatory remarks, plaintiff will 
not be able to recover.” The question of immunity should not 
even be raised unless plaintiff can establish his cause of action.” 
Evidence of the statements should be admitted, and then defendant 
should attempt to establish a situation for the application of in- 
munity. The term “immunity” carries a more proper connotation, 
and should be exclusively used in defamation cases. 

A difficult problem in the immunity cases is determining the 
question of whether the matter is pertinent or relevant to the pur- 
pose for which the privilege is extended. For the present, it will 
be sufficient to say that the requirement of relevancy has been 
greatly liberalized.2* This liberalization raises the question of 
balancing the interests presented before, but the problem of ap- 
plication, as will be discussed under the appropriate headings, 
of strict rules of relevance have caused the courts to be very 
liberal in what they hold to be relevant.** 

The question of what is the function of the court and jury with 
respect to absolute immunity is rather simple in theory. Theoretical- 
ly, the court will give the law on every fact situation, thus the 
question of immunity is always decided by the court.*® This rule 
is almost unanimously applied where the facts are conceded — the 
court will in such cases decide the question of immunity.** The 
real problems arise when the facts involved in determining the 
immunity are disputed. An understanding of the problem can be 
obtained from this syllabus: 


Where the defense to an action for libel is that the publi- 
cation was privileged, and issue is joined upon the allega- 
tions of fact on which the alleged privilege depends, the 





2125 O. Jun. Lisez anp SLANDER § 56. 

22 Note 78 A.L.R. 1182 (1932). 

23 Restatement, Torts §585, Comment e and the subsequent sections and 
their statements on relations of statement to proceedings. It is not to be 
inferred that these statements in the Restatement represents the law as it 
stands at present, but rather that the “any relation” test indicates the direc- 
tion in which the courts are moving. 

2433 Am. Jur. Lipet AND SLANDER §184. 

25 Note 26 A.L.R. 830 (1923). 

26 Mauk v. Brundage, 68 Ohio St. 89, 67 N.E. 152, 62 L.R.A. 477 (1903); 
Anderson v. Griffis, 8 Ohio L. Abs. 246 (1929); Southard v. Morris, 14 Ohio 
N-P., N.S., 465, 31 Ohio Dec. 684 (1913). 
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issue is for the jury, and a refusal to instruct them that 

the publication was privileged, is not error.?” 
This statement is clearly correct if it stands for the proposition 
that the jury must decide the facts and then apply the law that 
was given to them. On the other hand, if the statement should mean 
the jury was to determine the confines of immunity, it is plainly 
erroneous. The judge should give hypotheticals on all possible re- 
sults, and direct whether the statements would be immune under 
those circumstances.?* Ohio apparently has adopted this proper 
and better approach.”® 

Excessive publication involves the problem of whether the 
statement is within the immunity. The term “excess of privilege” 
has two aspects.*® The first is to decide whether the statement 
properly relates to the “privileged occasion.”*! This is just another 
term for the requirement of relevancy, and will be of definite 
interest in studying absolute immunity. Giving this task a name 
tag does not help much and the choice of terms here may well be 
confusing. The second aspect involves a case where the statement 
is within the privilege, but because of its abusive or improper 
nature the question is raised whether it should be immune. This 
type of “excess” generally goes to the jury as evidence of malice,** 
and is therefore irrelevant to any question raised in the area of 
absolute immunity. Most of the discussions of excess of privilege 
are involved in the area of qualified immunity and need not be 
extensively discussed here. The judge has the function of telling 
the jury whether the privilege had been exceeded. Whether it is 
the judge’s function or that of the jury when analyzed is simply 
the usual problem of distinguishing questions of law from ques- 
tions of fact and is not a special difficulty of the immuity cases. 

Ordinarily, immunity is in the nature of an affirmative de- 
fense and must be averred by the defendant in his answer in order 
to raise the issue.** However, if the facts stated in the plaintiff’s 
petition clearly present a privileged occasion, the court will rule 
on the immunity upon the filing of a demurrer by the defendant.” 
It is very likely that a demurrer will be sustained in the area of 





27 The Post Publishing Co. v. Maloney, 50 Ohio St. 71, 33 N.E. 921 (1893) 
(Syllabus of the Court 3). 

28 Am. Jur. Lise AND SLANDER §§183-190; note 26 A.L.R. 830 (1923). 

2925 O. Jur. Lise, aNnp SLANDER §57; see notes 25, 26, supra. 

30 Note 26 A.L.R. 843 (1923). 

31For a definition of “privileged occasion” see, Bigelow v. Brumley, 
138 Ohio St. 574, 587, 37 N.E.2d 584, 591 (1941). 

32 Kenney v. Gurley, 208 Ala. 623, 95 So. 34, 26 ALR. 813 (1923); 33 
Am. Jur. Lipet AND SLANDER $186. 

33 Prosser, Torts 822 (1941). 

34 Ginsberg v. Black, 192 F.2d 823 (7th Cir. 1951); Bueher v. Prudential 
Mutual Life Ins. Co., 123 Ohio St. 264, 175 N.E. 25 (1931). 
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absolute immunity if the petition has fully stated the facts, because 
of the definite scope of absolute immunity and the insignificance 
of good faith.** The court may find absolute immunity even though 
the irrelevancy of the statement is specifically alleged.** 

CONSENT OF THE PERSON DEFAMED 

In defamation, as in many other areas of tort,®7 consent by the 
person injured is, under normal circumstances, an absolute bar 
to recovery.** Several authorities have classified consent of the 
party defamed as an absolute immunity.*® If immunity is used in 
its broadest sense to mean immunity from action for normally 
defamatory statements, then consent should be included. Also, 
since immunity is a balancing process between private rights and 
needs of society,*° the weight on the public side may be very light 
since the defamed party has consented to the injury to his reputa- 
tion. However, it would be more practical to treat consent as a 
separate defense. Immunity imparts the notion of an actionable 
wrong, but because of circumstances surrounding the defamer re- 
covery is barred.*t On the other hand, the consent theory is that 
there is no tort in the first place because of the action of the party 
defamed.‘ Common understanding will be better served if this 
distinction is maintained in the defamation cases, even if the dif- 
ference is only slight and very technical. 

If the defendant, at plaintiff’s request, reports libelous state- 
ments he has heard, the statements will be immune.* If the plain- 
tiff induces the defendant to make the statements so that an 
action in slander can be brought, the rule is: 

...in a civil action a party cannot be allowed to recover 

damages for a libel which he procurred or instigated to be 


published against himself for the purpose of laying the 
foundation of a law suit for his own pecuniary gain... .“* 





35 Preusser v. Faulhaber, 23 Ohio Cir. Ct. 312 (1909); Rudin v. Fauver, 9 
Ohio N.P., NS., 289 (1909), aff'd 23 Ohio Cir. Dec. 315, 15 Ohio Cir. Ct., N.S., 
30 (1909), and cases cited note 34, supra. 

36 Ginsberg v. Black, 192 F.2d 823 (7th Cir. 1951). 

37 Prosser, Torts 117-125 (1941). The usual rules applying to consent 
are also applicable to defamation and will not be treated at length in this 
comment. 

38 Shinglemeyer v. Wright, 124 Mich. 230, 82 N.W. 887, 50 L.R.A. 129 
(1900), Noted 14 Harv. L. Rev. 225 (1900-01); Prosser, Torts 830 (1941); Re- 
STATEMENT, Torts §583. 

39 Prosser, Torts 830 (1941), Resrarement, Torts §583. 

40 See note 8, supra. 

4125 O. Jur. Lipet AND SLANDER §56. 

42 Prosser, Torts 117 (1941): “It [consent] is not, strictly speaking, a 
privilege, or even a defense, but goes to negate the existence of any tort in 
the first instance.” (Emphasis added.) 

43 RESTATEMENT, Torts §583; Note, 14 Harv. L. Rev. 225 (1900-01). 

44 Richardson v. Gunby, 88 Kan. 47, 54, 127 Pac. 533, 536 (1912), Noted 
61 U. or Pa. L. Rev. 422 (1912-13). 
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These two cases may well show the basis for distinguishing privi- 
lege from consent. In the first case, where plaintiff is seeking to 
discover the source of the defamation, he has a real interest in 
discovering the source, and the defendant should have a privilege. 
In the case involving an attempt to get a cause of action, there is 
no public policy served by the defendant’s publication, therefore 
the bar to recovery must be based solely on the principle of volenti 
non. fit injuria. 

There is one exception to the rule that consent will bar re- 
covery.*® This exception is set out in Richardson v. Gundy“ as fol- 
lows: 

If however the plaintiff instigated or set on foot the 
inquiry for the purpose of ascertaining whether the de- 
fendant...was disseminating evil reports concerning 
[plaintiff], in order that such influences might be counter- 
acted or for any other purpose and not for the purpose of 
predicating an action in his own behalf, he was not estop- 
ped from maintaining an action.‘? 


Preventing republication,**® or requiring justification or retrac- 
tion*® are the basic requirements of the exception. The best factual 
situation for the application of this exception is Shinglemeyer v. 
Wright™ in which the defendant accused the plaintiff of stealing 
his bicycle, plaintiff called a policeman and had defendant repeat 
the charge to the officer. The Michigan court held that the com- 
munication was privileged. This may be explained because it was 
a statement to a policeman, but if not, an action for slander should 
have been allowed. 

The publication must be kept within the scope of the consent," 
and perhaps a request for a statement will give no consent to pub- 
lish a defamatory matter to a third party.®? The consent need not 
be expressed, but may, for example, arise from a person’s mem- 
bership in an organization." 

No matter what classification it is given, the attorney should 





45 RESTATEMENT, Torts $584. 

46 See note 44, supra. 

4788 Kan. 47, 54, 127 Pac. 533, 536. 

48 RESTATEMENT, Torts §584. 

49 Note 14 Harv. L. Rev. 225 (1900-01). 

50124 Mich. 230, 82 N.W. 887, 50 L.R.A. 129 (1900). 

51 RESTATEMENT, Torts §583, Comment d. 

52 Nelson v. Whitten, 272 Fed. 135 (S.D.N.Y. 1920), Noted 6 Cornell L. Q. 
430 (1920-21). In this case plaintiff requested a letter of recommendation. De- 
fendant dictated a defamatory letter to his stenographer. The letter was 
sent to plaintiff. Held for piaintiff. 

53 Chapman v. Ellesmere [1923] 2 K.B. 431, opinion of Slesser, T. J., be- 
ginning at p. 457. Held, by joining the Jockey Club, the plaintiff consented 
to the publication of his suspension in the official racing newspaper. Slesser 
said this was a privileged communication on the basis of consent. p. 467. 
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be aware that the theory of consent applies to defamation cases, 
and may well be a way to bar recovery. 
JUDICIAL PROCEEDINGS 

Language used in the ordinary course of judicial proceedings, 
whether by the judge, a party, counsel, grand or petit jurors, or 
witnesses is “privileged” if it be relevant to the matter under con- 
sideration, and if the court has jurisdiction of the subject matter.™ 
The immunity in judicial proceedings is an absolute bar to recovery 
in an action for libel or slander, notwithstanding any malicious 
intent on the part of the speaker.®* This is the general rule which 
had its origin early in English judicial history®* and has been only 
slightly modified since.*’ It must be kept in mind that the origins 
of judicial immunity and legislative immunity were separate and 
distinct and that probably the executive immunity came later 
through the process of analogy.*® 


The immunity of the judge®® is based on the same policy which 
gives him immunity from all civil action for acts done within the 
scope of his judicial capacity. The necessity that our judges be 
given complete independence to act without fear of vexacious liti- 
gation is the reason the immunity is absolute. It represents an- 
other attempt to keep our judges impartial. The judge’s privilege 
is the broadest in the judicial proceeding, and it is doubtful that 
he would be questioned unless the statement was clearly irrelevant 
or beyond the purview of his judicial duties.*1 Immunity would, 


54 Liles v. Gaster, 42 Ohio St. 631 (1885). 

55 Kinter v. Kinter, 84 Ohio App. 399, 87 N.E.2d 379, 39 Ohio Op. 517 
(1949). 

56 Veeder, Absolute Immunity In Defamation Cases: Judicial Proceed- 
ing, 9 Cot. L. Rev. 463, 474 (1909). 

5? The only noticeable modification in this country has been the addition of 
the requirement of relevancy. Mauk v. Brundage, 68 Ohio St. 89, 67 NE. 
152, 62 L.R.A. 477 (1903); Prosser, Torts 825 (1941). 

58Compare: Veeder, Absolute Immunity In Defamation Cases: Judicial 
Proceeding, 9 Cot. L. Rev. 463, 474 (1909), (Judicial immunity history); with 
Yankwick, The Immunity of Congressional Speech — Its Origin, Meaning and 
Scope, 99 U. or Pa. L. Rev. 960 (1950-51), Legislative immunity history). 
For history of executive immunity, See, Veeder, Absolute Immunity In 
Defamation: Legislative and Executive Proceedings, 10 Con. L. Rev. 131, 141 
(1910). 

59 Childs v. Voris, 6 Ohio Dec. 75, 4 Ohio N.P. 67 (1897). Judge of com- 
mon pleas court held not liable for language used in deciding a case over 
which the court has jurisdiction. RESTATEMENT, Torts §585. 

6 Prosser, Torts 151 (1941); Restatement, Torts §585 Comment g. 

61 Child v. Voris, 6 Ohio Dec. 75, 4 Ohio N.P. 67 (1897). Judge made 
statements as to why he would not appoint plaintiff as defense counsel in a 
criminal case, held absolutely privileged. See Richeson v. Kessler, 73 Idaho 
548, 255 P.2d 707 (1953). Conferences between judge and attorney about case 
which is never tried are absolutely privileged. Neweit, SLANDER AND LIBEL 
392-393 (4th ed. 1924), says relevancy rule does not apply to judges in the 
United States. 
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no doubt, extend to justices of the peace,*? appellate judges, and 
other public officers when they are performing a judicial function 
as well as to trial court judges in Ohio. Do not assume from this 
that there are no sanctions for punishing judges who abuse their 
discretion. Judges may be impeached,® removed or disbarred®’ 
for improper conduct, and there are of course strict ethical rules 
relating to the conduct of judges.** Besides this many judicial of- 
fices are elective. Impeachment and removal® of judges, however, 
are very rare. The available “reins” to check a judge are very 
weak, and properly so. 

Grand” and petit” jurors are given an absolute immunity on 
the same policy grounds as the judges’ immunity, i.e., independence 
and impartiality in trying the facts. Besides this reason, there is 
also the practical difficulty of getting good juries, and if a juror 
were subject to a harassing civil action for any statements made, 
it would be almost impossible to impanel a jury. The same require- 
ment exists here that the statement be pertinent and that it be 
spoken while the juror was performing a proper function.” A report 
of a grand jury will probably only be immune if a specific charge 
or indictment is returned.”* This seems to be too strict a view and 
it would be better to grant an immunity to the grand jury for any 





62 Liles v. Gaster, 42 Ohio St. 631 (1885); Darnell v. Davis, 190 Va. 701, 
58 S.E.2d 68 (1950). These cases and those in the next two notes say the pro- 
ceedings are judicial; therefore it may be presumed the presiding official 
would have the judge’s immunity. 

63 Wilson v. Whitacre, 2 Ohio Cir. Dec. 392, 4 Ohio Cir. Ct. 15 (1889). 

64 Meyer v. Parr, 33 Ohio L. Abs. 467, 19 Ohio Op. 543, 6 Ohio Supp. 209 
(1941), reversed 69 Ohio App. 344, 37 N.E.2d 637, 34 Ohio L. Abs. 448, 24 
Ohio Op. 110 (1941) because the court felt it was an administrative not a 
judicial, proceeding; See Beatty v. Baston, 13 Ohio L. Abs. 481 (1932) In- 
dustrial Commission; Richeson v. Kessler, 73 Idaho 548, 255 P.2d 707 (1953). 
Basing the decision in administrative cases on whether they exercise a ju- 
dicial function is subject to criticism, but the courts have followed this view. 

65 Ouro Const. Art. II. §§23, 24. 

66 On10 Const. Art. II. §38; Ouro Constr. Arr. IV. §17; Onto Rev. Cope 
§$§3.03 3.08 (10-1, 10-2). ' 

67In re Copland, 66 Ohio App. 304, 33 N.E.2d 857 (1940). Municipal judge 
disbarred for publishing a fictitious report of a case. 

68 Canons of Judicial Ethics of the American Bar Association. 

69In re Bostwick, 29 Ohio N.P., N.S., 22 (1931) aff'd 43 Ohio App. 
76, 181 N.E. 905 (1931); See 125 Ohio St. 182, 180 N.E. 713 (1931). This is 
the only clear case of removal found, and no impeachment cases were dis- 
covered. 

70Irwin v. Murphy, 129 Cal. App. 712, 19 P.2d 292 (1933); Griffith v. 
Slinkard, 146 Ind. 117, 44 N.E. 1001 (1896); Restatement, Torts §589. 

71 Dunham v. Powers, 42 Vt. 1 (1869); Newext, SLANDER AND Lise 406 
(4th ed. 1924); Restatement, Torts §589. 

72 RESTATEMENT, TorTs §589 Comments }, c, e. 

73 Bennett v. Stockwell, 197 Mich. 50, 163 N.W. 482 (1917). 
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report’* unless they were given warning by the presiding official 
that such a report was not a part of their function and would not 
be protected.** Laymen who are performing such a vital function 
should not be held to such strict and technical standards. Proceed- 
ings before a grand jury are considered to be judicial in nature; 
therefore witnesses’ and attorneys’’ appearing before such group 
will be extended an absolute immunity. There are apparently no 
specific sanctions for punishing a juror who uses abusive language, 
except that a juror may be cited for contempt of court.”* 

Counsel will be given absolute immunity for relevant state- 
ments made preliminary to,”® or as a part of, a judicial proceeding 
in which he is acting.*® There are two underlying policy reasons 
for granting this immunity. The first is quite similar to the basis 
for the judge and jury immunities, i.e., that an attorney is an of- 
ficer of the court and for that reason should be given great freedom 
of action.*! This reason carries the least weight and is not men- 
‘toned very often. The second ground for the immunity of the at- 
torney arises out of a person’s right to have free access to the courts. 
This right has no real value unless the party is represented by an 
attorney who has broad discretion in presenting the party’s case in 
the best possible light.** If an absolute immunity is to be extended 
to the parties to an action, it is obvious that their counsel should 
also be safe from action. This should be an extremely broad privilege 
and should not be destroyed because objections to the statements 
are sustained or motions to strike from the pleadings are granted. 
The immunity needs to be extended to activity outside the court 
where an attorney represents his clients. An attorney is also given 





74Irwin v. Murphy, 129 Cal. App. 713, 19 P.2d 292 (1933). 

75 RESTATEMENT, TorTS §589 Comment e. 

76 See Taplin-Rice-Clerkin Co. v. Hower, 124 Ohio St. 123, 177 NE. 203, 
81 A.L.R. 1117 (1931). Witness testifying before a grand jury, held absolute- 
ly privileged. From this it follows that a statement by a juror would be im- 
mune; RESTATEMENT, Torts §589 Comment f. 

77 RESTATEMENT, Torts §589 Comment d. 

78Qm10 Rev. Cove §§ 2705.01 et seq. (12136), especially 2705.02 (B) 
(12137 (B)). 

79 Richeson v. Kessler, 73 Idaho 548, 255 P.2d 707 (1953) adopts the “Re- 
statement view,” as to preliminary statements. Preusser v. Faulhaber, 23 
Ohio Cir. Ct. 312 (1909). Charged attorney with improper conduct prior 
to commencement of disbarment proceedings, held absolutely privileged. 

80 Southard v. Morris, 14 Ohio N.P., N.S., 465, 31 Ohio Dec. 684 (1913); 
Levy v. Littleford, 19 Ohio Dec. 604 (1909); Resraremenr, Torts §586; 33 
Am. Jur. Lipset AND SLANDER $179. English rule: Gariey, Lisex anp SLANDER 
178 (4th ed. 1953). Only distinction is the relevency problem. 

81 Veeder, Absolute Immunity In Defamation Cases: Judicial Proceedings, 
9 Con. L. Rev. 463, 483 (1909). 

82 Southard v. Morris, 14 Ohio N.P., N.S., 465, 467; 31 Ohio Dec. 684 
(1913); see note 80, supra; Restatement, Torts §586 Comment a. 
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immunity for statements made in pleadings, affidavits, and briefs 
which are relevant to the proceeding.** Even if it be found that 
the statements by counsel were defamatory, false, and irrelevant, 
there will not be a basis for a libel action merely because the court 
stenographer wrote the statement down.** Although an attorney 
would not be subject to a civil action for pertinent defamatory 
utterances, he would be limited to some extent by the sanctions 
of contempt,®> suspension, removal, or reprimand,®* for improper 
behavior before the court. Although it must be admitted that these 
sanctions do not do much to heal the injured person’s reputation, 
they will act as a deterrent. 

In order that all people may have a free and unlimited access 
to the courts, an absolute immunity applies to all relevant state- 
ments made by a party either prior to or during the trial.®’ This is 
true even though the party is suing as an agent or in some other 
representative capacity.** Preliminary statements if relevant and 
necessary will also be immune.*® It should be remembered that a 
party may appear in an action as his own counsel and as a witness. 
Which immunity will protect him when performing one of these 
various functions is an unnecessary question since the scope of these 
various immunities is practically coextensive. A party is not sub- 
ject to an action for relevant material contained in his pleading.® 
Statements at conferences between attorney and party are privileged 
but it is an evidentiary privilege and not an immunity from defama- 
tion. Parties who become too abusive would be subject to punish- 
ment for contempt.®! A further possibility for an alternative sanc- 
tion would be an action for malicious prosecution. This action is 
available in Ohio whether the action brought was criminal or civil.*” 





83 Rudin v. Fauver, 9 Ohio N.P., N.S., 289 (1909), aff'd 23 Ohio Cir. Dec. 
315, 15 Ohio Cir. Ct., N.S., 30 (1909) affd 83 Ohio St. 468, 94 N.E. 1134 (1910); 
GatLey, Lise, AND SLANDER 179 (4th ed. 1953); Resrarement, Torts §586 Com- 
ment a; notes 16 A.L.R. 746 (1922); 32 A.L.R. 2d 423 (1953). 

%4 Levy v. Littleford, 19 Ohio Dec. 604 (1909). 

85 Onto Rev. Cope §§2705.01-2705.10 (12136-12147). 

86 Onto Rev. Cope §§4705.02, 4705.03 (1707, 1708); Hogan v. State Bar, 36 
Cal. 2d807, 228 P.2d 554 (1951). 

87 Buehrer v. Provident Mutual Life Ins. Co., 123 Ohio St. 264, 175 NE. 
25 (1931), Allegation in a pleading; Erie County Farmer’s Ins. Co. v. Crecelius, 
122 Ohio St. 210, 171 N.E. 97 (1930), Pleading; Restatement, Torts §587; 33 
Am. Jur. Lipset anp SLANDER §180. English view: GaTiey, Lise, AND SLANDER 
179 (4th ed. 1953). 

8833 Am. Jur. Lape, AND SLANDER §180; NEWELL, SLANDER AND Lipex 399 
(4th ed. 1924). 

89 Preusser v. Faulhaber, 23 Ohio Cir. Ct. 312 (1909); Resrarement, 
Torts §587. 

90 See note 87, supra. 

91 See note 85, supra. 

92 Kintz v. Harriger, 99 Ohio St. 240, 124 N.E. 168, 12 A.L.R. 1240 (1919). 
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Seemingly for quite some time in Ohio, the cloak of absolute im- 
munity did not extend to malicious prosecution.®* However, in 1931, 
the Supreme Court of Ohio, without distinguishing malicious prose- 
cution from libel or slander, overruled the Kintz® case and refused 
to admit evidence from the prior action.® Policy-wise there is no 
public interest in having the courts available to carry out a person’s 
malice. Immunity assumes a proper action and thus, if statements 
are pertinent, they will not be actionable. Malicious prosecution, on 
the other hand, is aimed at the commencement of improper actions. 
Therefore, it would be both consistent and proper to refuse an action 
for libel or slander while allowing an action for malicious prosecu- 
tion. 

It is vital to any proper judicial system that it be able to obtain 
the truth. In order to get the truth, witnesses must not feel hesitant 
about testifying because of a fear that in so doing they will be sub- 
jecting themselves to liability for damages or at least to the trouble 
and expense of defending a civil action.®* For this reason courts 
have generally extended an absolute immunity to witnesses for 
pertinent testimony in the course of a judicial proceeding.*’ Since 
witnesses are not usually familiar with the technical rules of evi- 
dence, the requirement of pertinency must be, and has been, liberal- 
ly construed.®* If the statement is made in answer to an unobjected 
question it should certainly be immune.®® Perhaps the only non-im- 
mune statement should be one that is voluntarily offered by the 
witness after he has been given warning that the statement is not 
pertinent and will not he immune!” or one that is obviously not 
pertinent. This approach has a very significant advantage in being 
easy to administer within the scope so clearly set out. Preliminary 
interviews between counsel and witnesses are said to be absolutely 
privileged.’"! This is clearly a defamation immunity and not an 
evidentiary privilege. A witness, though free from an action for 





93 Kintz v. Harriger, 99 Ohio St. 240, 124 N.E. 168, 12 A.L.R. 1240 (1919); 
Lamprecht v. Crane, 5 Ohio Dec. 753 (1880). 

94 Ibid. 

95 Taplin-Rice-Clerkin Co. v. Hower, 124 Ohio St. 123, 177 N.E. 203 (1931). 
Expressly overrules the Kintz case, but the court apparently misinterpreted it. 

96 Bickerstaff v. Hingsley, 1 Ohio App. 91, 19 Ohio Cir. Ct., N.S., 384 
(1913); Emerman v. Bruder, 5 Ohio N.P. 31, 7 Ohio Dec. 311 (1897). 

97 Taplin-Rice-Clerkin Co. v. Hower, 124 Ohio St. 123, 177 N.E. 203, 81 
A.L.R. 117 (1931); Liles v. Gaster, 42 Ohio St. 631 (1885); and cases cited note 
96, supra. 

98In Emerman v. Bruder, 5 Ohio N.P. 31, 7 Ohio Dec. 311 (1897), 
the court holds that they will presume pertinency if nothing to the contrary 
is shown. 

99 Veazy v. Blair, 86 Ga. App. 721, 72 S.E.2d 481 (1952). 

100 RESTATEMENT, Torts §588. 

101 Beresford v. White, 30 T.L.R. 591 (1914). 
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slander, might be subject to punishment for contempt,’ perjury,) 
and possibly even malicious prosecution.’ These sanctions may well 
curb the tongue of the most malicious witness. 

Persons who are not actual participants in the judicial proceed- 
ing are not extended an immunity. There is no policy argument 
for granting protection to one who procures testimony and who is 
not a necessary party to the proceeding.’®° One who bribes a witness 
will not be given the absolute immunity of the witness.!°* Apparent 
conflicts may be resolved when from the facts it appears that a party 
did the suborning. Under these circumstances the party is covered 
by his own immunity and need not claim a vicarious immunity.! 

Relevant pleading,’ briefs,!°® and affidavits,'!° are absolutely 
immune. It is merely a necessary part of the immunity extended 
to a party to the action. Taking a deposition before a notary is not 
considered a judicial proceeding;'!! therefore no absolute immunity 
is extended.’!* This seeming inconsistency may be reconciled by 
noticing that the cases giving no privilege involve reports of the 
deposition proceedings.'!* Official reports of judicial proceedings are 
generally considered to be absolutely privileged.14* On the other 
hand, newspaper reports and unofficial reporters are considered 
to have only a conditional immunity." 

Courts are often presented with the problem of whether the 





102 See note 78, supra. 

103 Bickerstaff v. Hingsley, 1 Ohio App. 91, 19 Ohio Cir. Ct., N.S., 384 (1913). 

104 The Taplin case, note 97, supra, makes this rather doubtful. 

105 Note, 144 A.L.R. 633 (1943). 

106 See, Bigelow v. Brumley, 138 Ohio St. 574, 37 N.E. 2d 584, 21 Ohio 
Op. 471 (1941). Person not a member of a committee not granted any immu- 
nity. 

107 Kinter v. Kinter, 84 Ohio App. 399, 87 N.E.2d 379, 39 Ohio Op. 517 
(1949). Wife claiming husband took part in a conspiracy to defame her. 
Note, 144 A.L.R. 633 (1943). 

108 Buehrer v. Provident Mutual Life Ins. Co., 123 Ohio St. 264, 175 N.E. 
25 (1931); The Erie County Farmer’s Ins. Co. v. Crecelius, 122 Ohio St. 210, 
171 N.E. 97 (1930); cf. Lanning v. Christy, 30 Ohio St. 115, 27 Am. Rep. 431 
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109 Note 32 A.L.R. 2d 423 (1953). 

110 Harris v. Reams, 2 Ohio Dec. Repr. 281 (1860); Lamprecht v. Crane, 
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111 Note, 90 A.L.R. 66 (1934). 
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reported pleadings, no immunity at all. Byers v. Meridian Printing Co., 84 
Ohio St. 408, 95 N.E. 917, 38 L.R.A., N.S., 1913 (1911). 
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statement was actually made in the course of a judicial proceeding, 
i.e., what is a judicial proceeding? The court in which the state- 
ment is made must have jurisdiction of the subject matter.'!* This 
is a very impractical rule and a more practical solution would be 
one which would not put the parties to the risk of determining the 
jurisdiction.1!7 One Ohio case!!® held that the immunity is not lost 
where the court in which the defamation was made had no juris- 
diction because the statute of limitations had run. Nor is there any 
judicial proceeding until the court has taken action on the pleadings, 
or papers, filed with the court.!!° It does not matter whether the 
action is ex parte of inter parte. But if the defamation is spoken ex 
parte during the selection of jurors, it will not be privileged.'*° 
Actions before a justice of the peace are considered to be judi- 
cial proceedings for the purpose of immunity.’*! The proceedings 
before grand juries are also included within the scope.!** When a 
court is either admitting'** or disbarring'™* an attorney it is exercis- 
ing its judicial capacity and the proceedings are therefore immune. 
Although there is no direct authority in Ohio, lunacy proceedings 
are ordinarily considered to be under the “umbrella” of immuni- 
ty.1*5 Proceedings to obtain search warrants are generally consider- 
ed to be judicial proceedings.’*° Military tribunals have also been 
granted an immunity, but this may be on the basis of an extension 
of the executive immunity.!*7 As stated previously, taking a deposi- 
tion is not considered a judicial proceeding.'** There is a conflict of 
authority on the immunity extended to hearings for pardons’*® or 
extradition.1°° These proceedings are not in any sense judicial, and 
whether they should be covered by an absolute immunity must de- 
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pend on the nature and scope of the executive immunity. Adminis- 
trative agencies, while exercising a quasi-judicial function, are said 
to be within the term judicial proceeding.'*! An excellent example 
of such an agency which often exercises a judicial function is the 
Industrial Commission. !*” 

Most of the cases concerning absolute privilege discuss, to some 
extent, the problem of relevancy. In England, the requirement that 
a statement must be relevant to the issue in order to be privileged 
has been abandoned, and now the statement will not be actionable 
if it has any relation to the proceeding.!** Some authorities hold that 
the relevancy doctrine has been totally destroyed and any state- 
ment before a judicial proceeding would be protected.1** The courts 
in this country were rather hesitant to give such a broad privilege. 
They ‘lid not approve of the idea of using the courts as an instru- 
ment for maliciousness and as a consequence of this feeling the rule 
of relevancy was adopted.'!*° The majority of cases concerning abso- 
lute privilege, except those dealing with state!*® and national'*’ legis- 
latures, have discussed and attempted to solve this problem. The 
pertinency standard has been constantly liberalized.1** 

In Ohio, the liberalization of the rule has been complicated by 
the first direct holding on the subject.*® 

...in order to be privileged, the statement must be pertinent 

and material to the matter in hand. To be pertinent and 

material it must tend to prove or disprove the point to be 

established, and have substantial importance or influence in 
producing the proper result. In other words, the statement 
must be necessary to a full presentation and in that sense, 
essential to the accomplishment of the object sought.'*° 


(Emphasis added.) 
This rule would seem to require relevancy in a strict, evidenti- 


ary sense. By reference to rules in other states, and by interpreting 
the Mauk case, the courts were able to greatly liberalize the re- 
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quirements of pertinency.'*! None of the cases, however, have over- 
ruled the older, more strict rule. By a rather indirect means the 
Ohio Supreme Court apparently adopted a more liberal rule when 
they stated: 
... “occasion” has long been a word of art used by the court 
when dealing with the problems of absolute privilege. It con- 


notes a wider range than the discussion merely of the merits 
of the central issue.'4? 


By saying the occasion of the privilege is broader than the central 
issue, the court has finally said that if the utterance has any rela- 
tion to the proceedings it will be privileged. There are these prob- 
lems, however; the court discussed the Mauk case, and did not ex- 
pressly overrule it; they talked about “relevancy” at one point and 
“occasion” at another. Besides this, a later Ohio case mimics the old 
relevancy rule.!** Ohio law on this problem is evidently in a state 
of confusion. Although the cases do clearly indicate that, the court 
will be very favorable to the defendant’s argument that the state- 
ment is relevant — perhaps to the point of adopting the English rule. 

The relevancy requirement should be especially broad so far 
as concerns the witnesses and the parties, because of their lack of 
familiarity with the rules of evidence. And, as was pointed out 
before, a witness should be allowed to answer any question directed 
to him, unless instructed not to, and should be allowed to volunteer 
statements unless they are clearly uncalled for. The statement 
does not lose its privilege because it concerns a person not a party 
to the proceedings.'** Nor is the statement necessarily irrelevant 
because it is struck from the pleadings,'*® or because it is not admis- 
sible in evidence.'** The trend of the relevancy doctrine is towards 
the view of the Restatement — if the statement “has any relation” to 
the proceeding it will be absolutely privileged.'*7 This view offers 
a great deal more ease in administration and relieves parties in a 
judicial proceeding of much of the risk. Relevancy has been pretty 
largely a dead issue for many years, so why not bury the bones? 

LEGISLATIVE PROCEEDINGS 

It is an undoubted necessity of parliamentary government that 

the members of the legislature have freedom of speech. Present-day 





141 Ruden v. Fauver, 9 Ohio N.P., N.S., 289 (1909), aff'd 23 Ohio Cir. Dec. 
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142 Bigelow v. Brumley, 138 Ohio St. 574, 587, 37 N.E.2d 584, 591 (1941). 

143 Kinter v. Kinter, 84 Ohio App. 399, 87 N.E.2d 389, 39 Ohio Op. 517 (1949). 

144 Veazy v. Blair, 86 Ga. App. 721, 72 S.E. 2d 481 (1952). 

145 Note, 134 A.L.R. 483 (1941). 

146 Veazy v. Blair, 86 Ga. App. 721, 72 S.E.2d 481 (1952). 

147 RESTATEMENT, Torts § §585-589; 











346 OHIO STATE LAW JOURNAL [Vol. 15 


hearings and investigations, however, have caused doubt to arise in 
some persons’ minds. For this reason, this section of the comment 
will attempt particularly to evaluate various sanctions. 


Legislative immunity developed from the struggle between the 
Crown and the House of Commons. The privilege of the House of 
Lords was apparently never questioned. Perhaps this was because 
they functioned as a court, as well as a legislature, but the more 
practical reason is the great wealth and influence of the Lords. At 
first the immunity became a custom which was allowed because 
of the grace of the king. During this period there were disagree- 
ments as to the extent of the immunity and Elizabeth completely 
ignored it. After the Glorious Revolution, however, when the law 
of the Parliament became supreme, the immunity was given statu- 
tory and constitutional sanction. The Ninth Article of the Bill of 
Rights provided: 

That the freedom of speech and debates or proceedings in 

Parliament, ought not to be impeached or questioned in any 

court or place out of Parliament.'** 

Practically every country which uses a parliamentary form of 
government makes the legislator immune from action for words used 
while he was performing his legislative function.'*® 

In this country legislative immunity became a part of the com- 
mon law, and many legislatures adopted the immunity as a matter 
of course. When many of the state constitutions and the Federal 
Constitution were drafted, they contained an express provision for 
legislative immunity.’°® Thus, there is a twofold basis for the legis- 
lative immunity which creates some problems of analysis which will 
be discussed later. 

This immunity, which was originally aimed only at protection 
from the executive branch, is now a general protection from action 
by anyone. The “majority rule” seems to be that the immunity 
only extends to state and national legislatures.‘°! The argument for 
limiting the privilege to state and national legislators is that the 
county and municipal officer’s functions are not so vital and, there- 
fore, that a qualified immunity is enough. Statements may also be 
found that there is no requirement of relevancy of the statements.'*? 





148 WILLIAM AND Mary, Sess. 2 c.2. 
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This of course ignores the dual basis for the privilege. If the state- 
ment is protected by a constitutional provision, the immunity will 
probably be absolute and there will be no pertinency requirement. 
On the other hand if the immunity is based on the common law 
rules in this country, there will be the same relevancy require- 
ments as were discussed in the Judicial Proceedings section. The 
immunity will extend to action in committees by the legislator,’ 
and a witness before a legislative committee will be treated the same 
as a witness at a trial.1°* The immunity only extends to the state- 
ment, and if the legislator were to publish the defamatory matter 
at some other place it would not be absolutely privileged, even if 
the republication were only handing out copies of the Congressional 
Record.155 

The authority in Ohio concerning this matter is rather meager. 
The constitutional provision should protect our state legislators 
from civil or criminal actions for libel and slander, and apparently 
it has been quite effective, because there is no reported case in Ohio 
dealing with such an action against a state legislator. The Consti- 
tution of Ohio, Article 11, Section 12, provides: 


And for any speech, or debate, in either House, they shall 
not be questioned elsewhere. 
This provision makes it clear that there is no requirement of rele- 


vancy if a senator or representative seeks the immunity. The im- 
munity in Ohio would probably be extended to county and local 
officers as well.!°* The immunity to these officers is, of course, 
based on the common law, not the constitution, as the latter applies 
only to state senators and representatives. This shows clearly why 
it was necessary in the Tanner case to discuss relevancy. The court 
of appeals in holding a preamble to an official entry by the county 
commissioner absolutely immune’? unfortunately did not discuss 
the policy reasons for their decision but instead said they were 
stating the general rule in this country which they plainly were not. 
From a policy viewpoint it would seem better to require good faith, 
on the part of local officials. The Supreme Court of Ohio in Bigelow 
v. Brumley ™*® expressly recognized the twofold basis for legislative 
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immunity and held that the constitutional provision recognizes, but 
does not restrict, the immunity. In this case the court said that a 
committee appointed by the governor to prepare the official argu- 
ment in a proposed constitutional amendment by initiative procedure 
were absolutely immune if the matter contained in the argument 
was relevant. This shows the value of the common law-constitu- 
tional distinction even in states where local officials do not have 
an absolute immunity. Although the Ohio authority is meager, 
there is no good reason to assume that a later case would come out 
differently with the possible exception of a case involving a county 
commissioner, city councilman, or some other local legislator. 
Whether a petition directed to the legislature is absolutely im- 
mune is a little litigated question. An early English case held that 
such petitions were absolutely immune.'*® This case has been ex- 
plained, however, on the basis that the Parliament was acting in a 
judicial capacity.‘°° This same commentator goes on to say that, 
unlike a judicial proceeding, the legislator has no chance to vindi- 
cate himself. while the petition remains on the public records. This 
argument lacks validity because the same inability to re-establish 
oneself is present in the case of a debate or speech by a legislator 
which contains defamatory matter concerning a third party who is 
not a legislator. It has been held, however, that a petition for re- 
call was only qualifiedly privileged.'*1 The most usual type of 
petition and the type most likely to be defamatory is the recall pe- 
tition. A recall petition is a method of removal of public officers 
by vote of the electors in an election held for such purpose.'®* In 
Ohio we have constitutional recognition of initiative and referen- 
dum,’ but nothing directly on recall. Article II §1 of the Ohio 
Constitution is not broad enough to allow recall.'** There is a 
statutory provision for recall of municipal officers,'!® but the statute 
has been held unconstitutional by an Ohio Court of Appeals,!° 
and there is strong indication that the Supreme Court of Ohio 
would do likewise.’** The reason for this is that Article II $38 of 
the Constitution of Ohio is exclusive, except for other express 
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constitutional provisions, and it provides that officers shall be re- 
moved only “upon complaint and hearing.” Thus, it is doubtful in 
Ohio that we will have much problem with libel actions based on 
petitions to the legislature. 

This is the present condition of legislative immunity. A situ- 
ation exists wherein we have placed all the emphasis on the so- 
cietal side of the scales and have paid no attention to the protec- 
tion of the individual. There has been a vigilant protection of the 
legislator, so that he will have no fear of speaking out; thus society 
will be better represented. But the individual may have his char- 
acter and reputation ruined by the use of completely unreliable 
evidence with little, or no chance to vindicate himself. It would ap- 
pear that in our necessary and vital battle against communism and 
fascism we are giving up many of the principles which we are 
fighting so hard to protect. The greatest virtue of our govern- 
ment has been the right to think and believe as you please, and 
the protection we have afforded to non-conformists even in times 
of great stress is the sign of a truly strong constitutional govern- 
ment.'®* Our legislative branch of government, however, is 
equally as vital and care must be taken that we do not destroy this 
important part of our governmental structure when we are trying 
to protect the individual. 

At present there are at least four limiting forces or sanctions 
available to guard against the improper use of the legislative im- 
munity. They are the internal rules of the legislature, the crime of 
perjury, recall petitions and public opinion. Note that none of 
these methods could be carried into force by the individual alone. 

Article II, Section 8, of the Ohio Constitution'® provides: 


Each house, except as otherwise provided in the constitu- 
tion, shall choose its own officers, may determine its own 
rules of proceeding, punish its members for disorderly 
conduct; and with the concurrence of two-thirds, expel a 
member. ... 

If this sanction was actually an operative one, there would be no 


need to discuss further the problems of finding an adequate sanc- 
tion. The problem is that this sanction has been little used.’ 
Seemingly the legislature would want to show that they were op- 
posed to unlimited calumny, but apparently they think it is a blot 
on the whole legislature if they punish one of their members. It 
would seem better that the legislature put “their own homes in or- 
der,” but it appears very unlikely that they will do this. 
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A witness may be limited to some extent in what he testifies 
to before a legislative committee because of the perjury sanction.” 
The difficulty with perjury is that it is hard to prove and would 
apply only to witnesses before committees and not to the legis- 
lators. “Perjury must be proved by the testimony of two witnesses, 
or of one witness and corroborating circumstances.”!72 There is 
also the problem of political pressure on the official not to start 
prosecution against a friendly or influential witness. With these 
weaknesses, it becomes manifest that perjury is not an effective 
sanction. 

A recall petition could be a very strong and direct sanction 
for the people. An aroused public opinion is required in order to 
recall an officer; so an individual could not bring the action with- 
out public support. In Ohio, as was pointed out before, removal of 
an officer may be had only on a hearing in court,!7* but our re- 
moval procedure would be available if the legislator had really 
gotten “out of bounds.” The recent “Joe Must Go” campaign gives 
some indication of the problem of getting enough valid signa- 
tures to require an election. 

If public opinion were strong enough, we would need no 
other sanction. But the people of this country have become quite 
docile about giving up their liberties, and are more and more 
willing to rely on a paternalistic government. So long as the lead- 
ers of the government are honest and faithful this is acceptable, but 
what if power-hungry and vicious men were given this great amount 
of power and control over our daily lives? The answer is ob 
vious. Our educational system must take it upon itself to 
develop an awareness of the problem and an active interest in our 
governmental structure. At present, however, public opinion is a 
weak sanction. Along the same line is the need for better legislators 
and more responsible newspapers. But this cure is also very un- 
likely. 

There have been various suggestions for the adoption of pro- 
cedural safeguards to prevent the unchecked issuance of defamatory 
statements.'7* Examples of suggested safeguards are: that inter- 
ested parties be given notice of the nature of the investigations; 
that a person should have the right to make a statement if his name 
was raised in an unpleasant manner; that interested parties should 
be given the right to call witnesses and cross examine others; and 
that a witness may be represented by an informed counsel who 
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would take an active part. These safeguards would limit to some 
extent the “character assassination” which continues daily, but 
there are serious limitations to them. These safeguards have been 
adopted in some committees and the result was not too good.!" 
There was no marked decrease of harmful statements. Also, in 
times of stress it is vital that the legislature be able to operate 
with dispatch, and this speed of investigation is the very value of 
committee action.'”© Therefore, it does not appear that the adoption 
of burdensome court procedure is the answer. However, it would 
be quite proper to adopt some of the procedural safeguards, at 
least those which do not hamper legislative investigations to any 
great extent. 

Complete abolition of the legislative privilege by a constitu- 
tional amendment has been suggested.!77 This state of affairs of 
course would give the individual complete protection, but it would 
completely ignore any societal ends. A legislator would be afraid 
to open his mouth, and as a consequence the people would not be 
properly represented. There would even be a great likelihood that 
our entire representative form of legislature would collapse or 
lose all its vitality. The legislative immunity is an absolute necessi- 
ty for our form of government and it should not be abolished be- 
cause a few have abused it. 

The most practical and feasible suggestion for curbing the 
abuser while still maintaining the immunity is that the person de- 
famed be allowed to bring an action for damages against the 
government.'"* The first idea was to expand the Federal Torts 
Claims Act to include the historical action of libel and slander. 
This has great merit, and would be another step toward curing 
the mistake of transferring governmental immunity to this coun- 
try from England. In this country the people, not the government, 
are supreme, and the government in this country “can do wrong.” 
Professor Green would go one step further and create a new type 
of remedy more favorable to the party defamed. A new remedy 
must always be interrupted by the courts, while we have a good 
knowledge of the reactions of courts to an established action. The 
criticism of an action of libel and slander do not overcome this. 

The solution, then, until public opinion is aroused and we 
get higher quality legislators, is to grant a party who is defamed 
a cause of action against the government. The legislator would still 
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be free to say anything he wanted to in the exercise of his duty, and 
the individual would be at least partly compensated for his in- 
jury. The effect of a trial on the merits, even though not directly 
against the legislator, might have a very favorable effect on what 
the legislator said. This approach will come very near to reaching 
the proper balance between the individual and the group. 


EXECUTIVE PROCEEDINGS 

Even with the tremendous expansion of the executive branches 
of government in the past two decades, the amount of executive 
defamation and the comment it has aroused is very trivial. No very 
good reason is apparent unless it is the relative uncertainty of the 
extent of the immunity and the requirement that the statement be 
relevant. No matter what the reason, in comparison with the leg- 
islature, the executive branch has not abused their immunity. 
The problems here then, are mostly in the nature of defining the 
extent of the immunity. 

It is very well settled that the highest officers of our nation 
and state are within the immunity.'" This would clearly include 
the President and his cabinet,'®° and the equivalent of these officers 
at the state level.’*! This immunity is circumscribed, however, by 
the requirement that the statement made be pertinent and that it 
be made in the course of the executive’s duty. The relevancy prob- 
lem is quite similar to that discussed under the judicial section 
and it need only be pointed out that relevancy here is not used in 
a strict logical sense.'*? 

One of the most difficult problems in this matter of executive 
immunity is to which, if any, minor officials the immunity is ex- 
tended. The majority of states would hold, as to local officials, that 
the immunity is not absolute.'** However, Michigan would extend 
the privilege to local executives.'** Although the authority is very 
sparse in Ohio as to local officials, one court of appeals opinion’®® 
held that an absolute immunity extended to a county commissioner. 





179 Bigelow v. Brumley, 138 Ohio St. 574, 37 N.E.2d 584, 21 Ohio Op. 471 
(1941); Matson v. Margiotti, 371 Pa. 188, 88 A.2d 892 (1952); Spalding v. 
Vilas, 161 U.S. 483 (1895); Restatement, Torts §591; Prosser, Torts 829 (1941). 

180 Spalding v. Vilas, note 179, supra; Glass v. Ickes, 117 F.2d 273 (D.C. Cir. 
1940); Cert. denied 311 U. S. 718 (1941). Mellon v. Brewer, 18 F. 2d 
168 (D.C. Cir. 1927). No cases of a suit against the President. 

181 Bigelow v. Brumley, supra, n. 179; Matson v. Margiotti, supra, n. 179. 

182 See discussion p. 344, supra. 

183 Mills v. Denny, —— Iowa ——, 63 N.W.2d 222 (1954); Greenwood v. 
Cobbey, 26 Neb. 449, 42 N.W. 413 (1889); 33 Am. Jur. Laser anp Stamper §144. 

184 Trebelcock v. Anderson, 117 Mich. 39, 75 N.W. 129 (1898); Note 44 
Mics. L. Rev. 871 (1945-46). 

185 Tanner v. Gault, 20 Ohio App. 243, 153 N.E. 124 (1925) motion to cer- 
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Even though this was a legislative case, it would be logical to ex- 
tend the same immunity to minor executives. From a policy view- 
point, though, when it is remembered that the basis of the im- 
munity is to prevent the harassment of public officers in order 
that they may perform their important functions, it would seem 
that a qualified immunity is sufficient. 

Minor officials, under an executive who has an absolute im- 
munity, or one who carries on important functions,’** and army 
and navy officers'*? present the more difficult problem. The first 
group is protected by a vicarious immunity, i.e., its members are 
the agents of the person who has the immunity performing his 
duties, so it is only proper they should get his immunities.1** The 
agent, however, must not go beyond the scope of his duties and 
this is the reason why the immunity is often said only to be 
vertical.1*® This means that a minor official only has a duty to 
make statements to his superiors, and not to other departments 
or to the public. If, however, the minor executive had a duty to 
make reports to other branches there is no apparent reason why 
he would not be horizontally immune. This terminology seems 
useless and the better way to understand this is on the basis of an 
agency theory. There is a definite limit as to the extent of the 
vicarious immunity which needs to be pointed out. The function 
that the “agent-junior executive” is performing must be an impor- 
tant one. The classic example of this is that the immunity of the 
Postmaster General does not extend to a janitor in a local post of- 
fice. ° 

The last mentioned limitation, i.e., importance of functions, 
may well do away with any need for a delegated immunity. If a 
lower executive performs a function which is so important that 
the public welfare demands that he be free to act, then the immunity 
should be original with the official. With our original concept of 
balancing applied it would seem quite logical that an individual who 
performed such a function would be absolutely immune no mat- 
ter what his title may be. But the courts are likely to continue 
this trend of approaching these problems in traditional manner, 
and therefore the minor official would argue he gets his immunity 
from his departmental chief. 

The immunity extended to servicemen is rather uncertain in 
this country because of the sparsity of cases. Nothing would seem 
more likely than that a high officer in the armed forces during 
time of war should be free of harassment in carrying out his 





186 Love v. Snyder, 184 F. 2d 840 (6th Cir. 1950). 

18733 Am. Jor. Liset AND SLANDER §145. 

188 Bigelow v. Brumley, 138 Ohio St. 574, 37 N.E.2d 584 (1941). 
189 Comment, 20 U. or Cur. L. Rev. 677 (1953). 
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functions. The need for decision is immediate and questionable 
people are likely to suffer, but the public need for protection over- 
balances a large amount of individual invasion.’ 

There is a definite conflict in determining whether communi- 
cations by and to law enforcement officers are absolutely immune.1*" 
In Ohio a communication to a police officer is probably only quali- 
fiedly immune.’®? The F.B.I. has a rather different position. It 
would seem better on policy grounds that all police communica- 
tions be only qualified. But in the case of the F.B.I. where a state- 
ment is made to an officer by an informant, the proof of the case 
could be made impossible by the government’s exercising its evi- 
dentiary privilege to exclude any statements made between an 
officer and a third party. This privilege is to be distinguished from 
the immunity in most libel cases, in which it is possible to prove 
facts sufficient to allow recovery, but because of the circumstances 
existing at the time, no recovery is allowed. In the evidentiary 
privilege as it applies here, the defamed party is unable to recover, 





because it is impossible to present any evidence that the defamatory © 


statements were made.’® This, in effect, shifts the matter of | 


deciding whether a particular situation is privileged from the ju- 
diciary to the executive, but in the case of the F.B.L, where classi- 
fied material is handled, this method prevents a complete ex- 
posure of the statements with a very good possibility that even if 
they were presented no recovery would be allowed.’ The enforce- 
ment of the law will not be greatly impeded by the requirement 
that statements made by and to an officer be made in good faith. 
Assuming for the moment we have an executive who is in a 
position to be immune, how can it be predicted whether his state- 
ments will be immune? The statement must be a necessary part 
of the communication; the communication must be reasonably re- 
lated to the duties of the officer; and the communication must be 
made to a proper person.!®° These are mere words and of little help, 
but it will be remembered when vertical and horizontal immunity 
were discussed, that this carries the idea to whom the statement 
is made. Statements to the public through the press is the out- 
side limit of “to whom the statement is made,” but it may very 





190 For Brief discussion and the few unsatisfactory case see, 33 Am. Jur. 
Lirset AND SLANpER §145. 

191 Vogel v. Gruaz, 110 U.S. 331 (1883); Pecue v. West, 233 N.Y. 316, 135 
NE. 315 (1922); note, 140 A.L.R. 1466 (1942). 

192 Popke v. Hoffman, 21 Ohio App. 454, 153 N.E. 248 (1926). 

193 Comment, 51 Cor. L. Rev. 244 (1951). 

194 Foltz v. Moore-McCormick Lines, 189 F. 2d 537 (2d Cir. 1951), cert. de- 
nied 342 U.S. 871 (1951). 
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well be the duty of the executive to communicate to the public.’ 

The Matson case indicates the extreme periphery of the ex- 
ecutive privilege. In that case the Attorney General of Penn- 
sylvania wrote to a city district attorney and said that one of the 
latter’s assistants was a communist. The letter was released to 
the press before it was sent, and the Attorney General had no pow- 
er over the removal of assistant district attorneys. The court held 
that the entire chain of publications was absolutely immune. It 
is a rather close question whether it is the duty of the Attorney 
General to advise the dismissal of an employee over whom he has 
no direct authority. It is also questionable whether there was a 
real necessity and duty to have the letter released to the press 
before the district attorney decided what action to take. Nonethe- 
less this case does indicate a liberal flexible immunity which gives 
the executive the necessary freedom he requires to properly carry 
out his functions and in that sense the case is good. But did the 
court forget to consider the individual’s rights? 

There is one problem which pervades the whole area, i.e., the 
immunity which is extended to a fair and accurate report of abso- 
lutely immune proceedings. The rule seems clearly to be that 
the privilege is only qualified.1** It seems logical to say that if 
the person who made the statements is absolutely immune so should 
be the paper which quotes him. But the requirement that the pub- 
lication be in good faith and not malicious does not greatly hamper 
the press, and it will protect an individual from malicious defama- 
tion. 

The need for a sanction does not appear pressing in the area of 
the executive branch. Perhaps this is because of the many limi- 
tations on the immunity itself. If this is true, as it appears to be, 
might not the answer to the rather difficult legislative problem be 
to revoke the constitutional provisions and retain the common 
law absolute immunity with its more stringent requirements and 
thus solve that problem. 

If a sanction is needed many of the provisions suggested in 
other Sections will apply with equal force here. 

ADMINISTRATIVE PROCEEDING 

To treat the administrative as a separate problem in a “priv- 
ilege” article is a relatively new approach. The Restatement and 
most of the experts stick in a few sentences about “quasi” proced- 





196 Glass v. Ickes, 117 F.2d 272 (D.C. Cir. 1940) cert. denied 311 USS. 
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ings and that is all that is done. Some law reviews recently have 
decided to approach this matter directly and by analysis fit to- 
gether some logical pattern for the cases involving administrative 
agencies.’** Their plight is clear. How can a person fit together 
cases in a logical way which have not been approached in an 
orderly manner? 

The present basis for deciding whether an utterance made in 
an administrative proceeding has an immunity is to see how close 
an analogy there is between the agency and a court, executive or 
some other absolutely privileged group.'®® Deciding that an agency 
is quasi-judicial in nature does not answer the question of whether 
there should be an immunity. It may be said that there is a real 
value in the use of judicial procedure by an agency that has an 
absolute immunity, in that there will be a more mature and con- 
servative approach in which the chance for “reputation slaughter” 
is much less likely. But to say that judicial function is required 
seems entirely immaterial. The approach of today may have more 
logic than the writer has allowed it, because the importance of 
the function of the agency has a high correlation to whether abso- 
lute immunity is extended.” But by and large the problem would 
be greatly simplified if the administrative area, which grew up aft- 
er rules of immunity were settled, were separately approached. 
The same basis as was applied in the established areas for deciding 
the area of immunity should be applied now in deciding the extent 
of the immunity in the administrative cases. 

In Ohio the rule is that, in the case of failure of analogy to a 
court or other “privileged” group, the immunity extended to an 
administrative agency is only a qualified one.*°! The common pleas 





198 See Notes 97 U. or Pa. L. Rev. 877 (1948-49); 18 Oxxa. L. Rev. 1138 
(1947) ; 13 Mo. L. Rev. 320 (1948). 
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(1933). Statements to state insurance commissioner held absolutely privileged 
in one case only qualified in the other. Problem is that the Hunter case could 
be based on the fact the statement is outside the commissioner’s duty. See 
also note 198, supra. 

201 Meyers v. Parr, 69 Ohio App. 344, 37 N.E.2d 637, 34 Ohio L. Abs. 448, 
24 Ohio Op. 110 (1941) common pleas report 33 Ohio L. Abs. 467, 19 Ohio Op. 
543, 6 Ohio Supp. 209 (1941); Patterson v. Kincaid, 44 Ohio App. 154, 184 NE. 
705 (1932); But cf. Mauk v. Brundage, 68 Ohio St. 89, 67 N.E. 152 (1903). In 











1954] COMMENTS 357 


court in the Meyers case dealt at length on the board’s subpoena 
powers, court-like hearing, and right to appeal. From these pro- 
cedural methods they decided the agency was exercising a judicial 
function. The court of appeals reversed. They found that the board 
was not exercising a judicial function, because by the Constitution 
of Ohio judges must be elected and the administrators were not. 
Although their basis seems rather shaky, the court properly de- 
cided that the Board of Embalmers was an administrative agency 
and not some magical, quasi-court. From this point on the opinion 
of the court treats the problem of whether absolute immunity should 
be extended to administrative agencies. They decide not. The basis 
seems to be that a conditional immunity is sufficient to protect the 
public interest, and yet the private reputation will be given adequate 
protection. The difficulty with the case is that the court tries to 
decide whether all administrative agencies should have an absolute 
immunity and not whether an absolute immunity should extend to 
the Board of Embalmers. 

The Meyers case may indicate the approach to be taken. It 
would be well and proper to look, as did the common pleas court, 
at the internal procedure of the agency, not to see if they were a 
quasi court, but instead to determine how capable and accountable 
they would be if they were afforded this great power. Unquestion- 
ably the proper approach to the problem is to face it directly. We 
also have the basic policy of balancing the societal needs against 
the private reputation; and besides this, the wisdom and the mis- 
takes in other areas of absolute immunity are available for our 
edification, waving red flags that will help to keep us on the right 
paths. 

As was pointed out before, the Meyers case attempted to decide 
the problem for the entire administrative area. Each agency should 
be treated separately, and even then it might be wise to look at the 
particular function.*°* However, since the vital element from the 
societal viewpoint is freedom from fear of harassment and damage 
by public officers, it would be much better to either grant an agency 
immunity for all its functions or refuse the absolute immunity en- 
tirely. In deciding whether an agency should have an immunity we 
should once more get out our scales and put on one side the impor- 
tance of the function the agency is to perform and on the other the 
likely injury to the reputation of the individual members of our na- 
tion, and if the public importance weighs the heavier, then an abso- 
lute immunity should be granted. But on the other hand, if the pri- 
vate interest side were the heavier, keeping in mind the added 





which the supreme court strongly indicates that relevant proceedings be- 
fore a board of health would be absolutely privileged. 
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weight afforded to this by the Due Process Clause, then the im- 
munity would not be absolute, but only qualified. 

The administrative immunity problem has been rather poorly 
handled, but as soon as the courts clear away the underbrush and 
approach the problem in its real light—as a separate area of govern- 
ment — the problem should be solved in an accurate and proper 
manner. 

CoMMUNICATIONS BETWEEN HuSBAND AND WIFE 

The question of immunity is rarely presented in cases where 
there is a defamatory communication between a husband and wife. 
Traditionally the courts have taken the position that there is no pub- 
lication in this situation and therefore no actionable defamation.” 
The reason being that a husband and wife are regarded as one per- 
son insofar as the publishing of defamatory statements are con- 
cerned.*°* The courts say that it is the same as talking to “oneself” 
when a husband is speaking to his wife.2°® This theory is an absurd 
legal fiction and has been wisely and properly refuted in other areas 
of the law” as it should be in the defamation sector. The incon- 
sistency of the “singleness” approach is brought out by a factual 
situation in which a third party makes a defamatory statement to 
one spouse about the other spouse. In this type of case, the courts 
hold that there has been a sufficient publication on which to base 
an action of libel or slander.?° If the parties to a marriage were 
really “one” person for defamation purposes there could be no re- 
covery in the aforementioned hypothetical situation, because a de- 
famatory statement made only to the person defamed does not 
amount to an actionable publication.”°° To apply this “singleness” 
theory of marriage to the situation where the statement is made by 
one spouse to the other and not to apply it where the statement is 
made to the spouse by a third party is completely illogical unless 
the courts are covertly balancing the interests and then rationaliz- 
ing the proper result by a fictional approach. There can be little 
doubt, however, that in the communications between spouses there 
is an actionable publication if the occasion is not privileged.” Since 
no Ohio case has deterniined this issue, it is suggested that, if the 
courts of this state are ever presented with such a problem, they 
cast aside this “fictional veil” and decide the case on the actual 
issues presented. 

The actual problem presented is whether the public interest 
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in preserving a confidential relationship between a husband and 
wife overbalances the injury that will be done to the reputations 
of the individuals defamed.’ In other words, whether this type of 
case presents the circumstances necessary for the granting of an 
immunity. Although it is quite necessary not to confuse evidentiary 
privilege and defamatory immunity,” it will be helpful at this point 
to discuss the evidentiary privilege extending to communications be- 
tween husband and wife for the purpose of ascertaining the policy 
views of the court. The basis of the evidentiary privilege is that a 
spouse should feel perfectly free to disclose his thoughts to his mate 
without fear of the words coming back to him in the form of a 
petition or in an indictment.”!* If an absolute immunity were to be 
extended to defamation cases, it would be on this same basis.?!* The 
evidentiary privilege belongs at least to the spouse making the com- 
munications,”"* thus if an action based on statements to one’s spouse 
were brought against the spouse, he could defeat any recovery by 
having the evidence necessary for the plaintiff to establish his cause 
of action excluded, i.e., the communication of the defamatory state- 
ment to his spouse.”!5 This shows that the policy of the courts as 
determined from the law of evidence would indicate that an absolute 
immunity should be granted to spouses for defamatory communica- 
tions between themselves about third parties. There is an additional 
cogent reason for saying that Ohio would grant an absolute immunity 
as opposed to a qualified immunity. This is that the evidentiary 
husband and wife privilege in Ohio is, perhaps, a rule of ex- 
clusion”’* instead of the usual rule which would at least limit the 
power to exclude the evidence to one or both of the marital part- 
ners.?!7 Although this Ohio case*!® is subject to criticism, it does 
indicate a strong policy stand that the confidence of the marital 
partner should be protected. The American Law Institute has taken 
the position that communications between spouses should be abso- 
lutely privileged.”!® Although it is doubtful that this is a restatement 
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217 Wicmore, Evmence §2340 (3rd ed. 1940). 
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of the common law view, it does seem to be a proper analysis of 
the situation. It must be admitted that the traditional approach 
reaches the proper result, but it achieves that end by a very “mysti- 
cal” approach. 

It is the generally prevailing opinion that only a conditional 
immunity will be extended to relatives, other than husband and 
wife, for defamatory communications among themselves.?”° 


CoNcLUSION 

Absolute immunity has, in general, reached a proper level of 
development in the judicial and executive areas of our government. 
The relevancy requirement is becoming of less effect, but not to the 
point where it is valueless. This requirement that a statement be 
pertinent has a deterrent effect which is not found in the legislative 
proceeding. 

The legislative area presents the most immediate and challeng- 
ing problem. Individual reputation, at the moment, represents a 
small price for political prominence, and conviction without evidence 
indicates “proper” procedure. Allowing an injured party an action 
against the government appears to be the temporary answer, until 
the great forum of public opinion becomes aroused and puts an end 
to this dilemma. 

The courts in the administrative cases in the future should ap- 
proach the problem directly and decide the issue by balancing 
societal ends against individual reputation. The approach should be 
to determine the privilege for each agency individually and not as 
a group. 

These are the problems. Will we be able to save this immunity 
which has given our government officials that freedom and fear- 
lessness which has made our government great, and allowed states- 
men to entertain and advocate unpopular views? We can not lightly 
discard this element of our government. On the other hand, will 
there continue, so long as we have this immunity, a mass of reputa- 
tion “murders” based on incompetent witnesses? This cannot be 
shrugged off as another element of our complex society. No, the 
answer rests simply in a return to respect for the rights which plain- 
ly belong to every individual by our officials and by “We the 
people.” 

David W. Carroll 
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The Railroad Crossing Law of Ohio 


INTRODUCTION 


The right of the railroad and the traveling public to use 
the railroad and the highway respectively are co-ordinate 
and equal. Each should exercise reasonable care so as not to 
interfere unnecessarily with the other.! 
The purpose of this article will be to analyze the manner and 


extent to which the courts of Ohio have construed the above men- 
tioned language, thereby molding and shaping the rights and duties 
of the particular parties involved in a railroad collision. 
THE Duty or THE RAILROAD TO WARN 
Duty To Give A WARNING FROM THE TRAIN 

While it is true that railroad crossing law is largely judge-made 
law, the Ohio legislature has set up statutory standards controlling 
the duty of a railroad to give warnings from its trains. Ohio Rev. 
Code § 4963.25 specifies that a railroad must keep a headlight shin- 
ing on its locomotive at night.? Section 4955.32 of the Ohio Revised 
Code provides that the engineer of a train shall sound the bell and 
whistle when approaching within 80 to 100 rods of a public crossing, 
or a private crossing the view of which is obstructed. Violation of 
either safety statute constitutes negligence per se.* The statute clear- 
ly absolves the railroad from the duty of giving a warning at a pri- 
vate crossing which is not obstructed.* The actual legal problems 
arising from this statute are few; the vexing problem is largely one 
of factual proof. For example, it is quite common for some witnesses 
to testify that the railroad never blew a whistle; other witnesses, 
that they did not hear a whistle; yet, more witnesses, that a whistle 
was actually blown. 

A jury issue is not necessarily presented merely because there 
is a conflict in testimony as to whether a railroad whistle was either 
heard or blown. For negative testimony to have probative effect, it 
must be affirmatively shown that such witnesses both must have 
been in a position to hear the whistle and must have been suf- 
ficiently attentive.® If such facts are not shown, the question is de- 


1 Cincinnati v. Luckey, 153 Ohio St. 247, 91 N.E. 2d 477 (1950); Pitts- 
burgh, Ft. Wayne & Chicago Ry. v. Maurer, 21 Ohio St. 421 (1871). 

2 If the train is engaged in interstate commerce then Title 45, §22 et seq. 
of the U.S. Code, which provides for such a light, pre-empts the field of 
state legislation. Napier v. Atlantic Coast Line Rd., 272 U.S. 605 (1926). 

3B. & O. Rd. v. Joseph, 112 F. 2d 518 (6th Cir. 1940), cert. denied 312 
US. 682 (1940). 

4It has been held that, where there was a clear view of 2,000 feet from 
a private crossing, that such a crossing could not be deemed obstructed. 
Burnett v. Erie Rd., 39 Ohio L. Abs. 621 (1944). 

5 Hicks v. B. & O. Rd., 160 Ohio St. 307, 116 N.E. 2d 307 (1953); Patton v. 
Penna. Rd., 136 Ohio St. 159, 24 N.E. 2d 597 (1939); Carter v. Penna. Rd., 172 F. 
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cided in the railroad’s favor as a matter of law.* The eourt’s tendency 
to find that such negative testimony has no probative value seems to 
be proportionate, to a certain extent, to the amount of positive 
credible testimony showing that the whistle was blown.’ 

Actually, a plaintiff cannot rely upon the railroad’s negligence 
in failing to blow the whistle unless the plaintiff was in a position 
where he could have heard the whistle if it was blown,’ since under 
such circumstances the railroad’s negligence is not a proximate 
cause of the accident. 

Duty To GIvE ADDITIONAL WARNINGS 

The problem proffered in this area is, what type of warning from 
the ground must the railroad give to travelers approaching and 
crossing the right-of-way? Section 4955.33 of the Ohio Revised Code 
reads in part: 

At all points where its road crosses a public road at a 
common grade, each company shall erect a sign with large 
and distinct letters thereon to give notice of the proximity 
of the railroad and warn persons to be on the lookout for 


the locomotive. 
It should be noted that this statute requires that only one sign 


be erected. However, the sign must be so situated as to be visible 
to third parties from either side of the crossing;® violation of this 
statute constitutes negligence per se;'° thus, if the sign is not erected 
or is not kept in reasonable repair, the railroad is negligent per se." 
In such a case, plaintiff must affirmatively establish that the sign’s 
defective condition was the proximate cause of the accident.?* 

The above-mentioned statute has been implemented by Ohio 
Rev. Code § 4907.49 which provides that the Public Utilities Com- 
mission may require a watchman or additional warning devices at 





2d 521 (6th Cir. 1949). Of course, if witnesses were in a position to hear 
and did not hear a railroad signal, such evidence is properly admitted. H. V. 
Ry. v. Wykle, 122 Ohio St. 391, 171 N.E. 860 (1930). 

6For example, it has been held that negative testimony may have no 
probative value whatsoever ;where witnesses who present such negative tes- 
timony are admittedly indoors one-half mile away from the crossing. Hicks 
v. B. & O. Rd., see note 5, supra. 

7 Carter v. Penna. Rd., 172 F. 2d 521 (6th Cir. 1949); Patton v. Penna. Rd., 
see note 5, supra. 

8Icsman v. N.Y.C. Rd., 85 Ohio App. 47, 87 N.E. 2d 829 (1948); Kramers 
v. Chesapeake & Ohio Ry., 60 Ohio App. 556, 22 N.E. 2d 227 (1939). 

9 Reed v. Erie Rd., 134 Ohio St. 31, 15 N.E. 2d 637 (1938). 

10 Patterson v. Penna. Rd., 26 Ohio L. Abs. 467 (1938). 

11 Cobb v. Busbey, 152 Ohio St. 336, 89 N.E. 2d 466 (1949). 

12 Accordingly, the Ohio Supreme Court has recently held that where a 
driver of an automobile drives into the rear section of an engine, a passenger 
in the automobile cannot recover since defendant’s negligence in not maintain- 
ing a sign was not a proximate cause of the accident. Cobb v. Busbey, see note 


11, supra. 
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any crossing if in the opinion of the Commission the crossing is 
dangerous. Violation of this section is also said to be negligence 
per se.'* But it has been held that municipalities cannot require 
a railroad to erect gates or to supply additional warning devices; 
a municipality can only require that the crossing be illuminated by 
a street-light device.'® 

Sections 4955.33 and 4907.49 of the Ohio Revised Code have 
been construed by the Ohio court as merely requiring a minimum 
standard. It is quite possible that a railroad can be negligent in 
failing to provide proper warnings, even though it has complied 
with the above mentioned statutes. The problem manifests itself in 
the following manner: In the absence of an order of the Public 
Utilities Commission can a railroad be deemed negligent in failing to 
provide more than one sign at any particular railroad crossing? The 
Ohio Supreme Court has answered this question in the affirmative. 
If a crossing is “especially dangerous,” i.e. “extra hazardous” or if 
there exist “special circumstances,” which made additional warning 
devices necessary for the public safety, the railroad must provide 
additional warning devices above and beyond the statutory re- 
quirements. '* 

The classic problem then arises. What is an extra hazardous 
crossing? Even a cursory analysis of this phrase compels one to con- 
clude that no clear-cut and axiomatic set of rules can be established. 
As in the case of judicial construction of any ambiguous legal test, 
the evolution of the structural pattern must be piecemeal, case by 
case. Such has been the situation in Ohio. However, it is possible to 
predict with a certain degree of accuracy the boundaries of this legal 
standard. 

The Ohio court has rather uniformly held as a matter of law 
that in the open country a railroad is responsible for shrubs, weeds 
and other natural obstructions on its right-of-way; conversely, the 
railroad is not responsible for shrubs, weeds and other natural ob- 
structions situated in the open country which are not on its right- 
of-way. Such being the case, as a matter of law the railroad does not 
have to provide additional warning devices on the basis that these 
obstructions not on the right-of-way solely constitute an extra 
hazardous crossing.'’? The theoretical justification for this rule is 
rested on the premise that the railroad has no control over these 





13 Erie Rd. v. Stewart, 40 F. 2d 855 (6th Cir. 1930), cert. denied 282 US. 
843 (1930). 

44 Haugh v. Detroit, Toledo & Ironton Ry., 25 Ohio L. Abs. 123 (1937). 

15 bid. 

16 Woodworth v. Rd. Co., 149 Ohio St. 543, 80 N.E. 2d 142 (1948); Railroad 
Co. v. Kistler, 66 Ohio St. 326, 64 N.E. 130 (1902); Cleveland C.C. & LR. v. 
Sehneider, 45 Ohio St. 678, 17 N.E. 321 (1888). 

17 Detreit, Toledo & Ironton Rd. v. Yeley, 165 F. 2d 375 (6th Cir. 1947). 
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obstacles and consequently should not have to take such things into 
consideration.'* The same reasoning has been applied to man-made 
obstacles not on the railroad’s right-of-way in the open country.’® 

At the other extreme the courts have just as uniformly held 
that in a populous municipality where the crossing is very heavily 
traveled, the question as to whether the crossing is extra-hazardous 
is singularly for the jury.?° The question is submitted to the jury 
even though the obstruction be man-made or natural and is not 
located upon the railroad’s right-of-way; yet, it is true that the rail- 
road has no control over these obstacles. The court, however, dis- 
regards this argument on the theory that the crossing is only extra- 
hazardous because of its use by the railroad. There has been some 
language in the cases to indicate that the boundaries of a munici- 
pality determine whether a crossing is located within the open 
country.”! It is submitted that this phraseology is more loose than 
definitive; in fact, it has been expressly held that a crossing within 
the municipal boundaries of villages and great cities can still be con- 
sidered as situated in the open country.”* Further even though some 
courts tend to define an extra-hazardous crossing as one which is 
within a municipality, it does not necessarily follow that a crossing 
can only be extra-hazardous if it is within the boundaries of a mu- 
nicipality; a crossing in the open country which intersects a heavily 
traveled road may be considered extra-hazardous especially if the 
road has a marked change of grade.”* While it has been held that 
weather conditions in themselves are insufficient to render a cross- 
ing extra-hazardous,™ it is reasonable to conclude that temporary 
weather conditions, at sometime, may be a factor in determining 
whether a particular crossing was at a given time extra-hazardous.”® 

The Ohio cases may perhaps be reconciled on the theory that 





18 Railroad Co. v. Kistler, see note 16, supra; Lacey v. N.Y.C. Rd., 54 Ohio 
L. Abs. 417, 85 N.E. 2d 540 (1948). 

19 Jollay v. Penna. Rd., 34 Ohio L. Abs. 514, 38 NE. 2d 204 (1941). 

20 Railway Co. v. Schneider, see note 16, supra; Weaver v. Railway Co., 
76 Ohio St. 164, 81 N.E. 180 (1907); Icsman v. N.Y.C. Rd., see note 8, supra; 
D. & T. Elec. Ry. v. Bradford, 19 Ohio App. 266 (1923). 

21C.C.C. & St. L. Ry. v. Kuhl, 123 Ohio St. 552, 558, 176 N.E. 222, 224 
(1931); Loos v. Wheeling & L.E. Ry., 60 Ohio App. 527, 533, 22 NE. 2d 217, 
(1938). 

22 Kelting v. C. & O. Rd., 50 Ohio App. 521, 199 N.E. 87 (1934); Clark v. 
B. & O. Rd., 196 F. 2d 206 (6th Cir. 1952), cert. denied 344 U.S. 830 (1952); 
Carter v. Penna. Rd., see note 5, supra. 

23 Although the issue of an extra-hazardous crossing arose on the question 
of speed, the principle remains unaltered. N.Y.C. Rd. v. Sentle, 54 Ohio 
App. 488, 8 N.E. 2d 149 (1936). 

24 Capelle v. B. & O. Rd., 136 Ohio St. 203, 104 N.E. 2d 822 (1940); Penna. 
Rd. v. Stegaman, 22 F. 2d 69 (6th Cir. 1927); B. & O. Rd. v. Reeves, 10 F. 2d 
329 (6th Cir. 1926). 

25 Hicks v. B. & O. Rd., see note 5, supra. 
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obstructions in the open country off the railroad’s right-of-way and 
weather conditions are not in themselves the sole bases for a de- 
termination that a particular crossing is extra-hazardous. Where 
there is additional evidence of extra-hazardous conditions, i.e., a 
very heavily traveled highway, an extreme change in the highway 
grade, location within a populous community, then the court may 
admit these same weather conditions and obstructions as evidence 
of negligence.?6 

A matter of practical importance is presented by the rule 
requiring the facts, which would establish extra-hazardous condi- 
tions, to be pleaded in the plaintiff’s petition or complaint.?’ Yet, 
assuming that the extra-hazardous condition has been properly 
pleaded, it is reversible error to submit to the jury the question as 
to whether the crossing was adequately protected by additional 
warning signs, when there is no evidence of extra-hazardous con- 
ditions.” Finally, the Ohio Supreme Court has held that, depend- 
ing upon the individual circumstances, a crossing may be extra- 
hazardous as to some travelers while not extra-hazardous to others. 
Plaintiff must, therefore, establish that the crossing is extra-haz- 
ardous as to his particular accident. It is insufficient to show 
merely that the crossing is generally extra-hazardous.?? 

What effect will a train occupying the crossing have upon the 
duty of the railroad to provide additional warning signs? The Ohio 
court has adopted what is termed the “pre-emption doctrine.” It 
may be aptly illustrated by this cogent statement of the Ohio Su- 
preme Court: 3° 

Where a railroad train is rightfully occupying its track at 

a highway intersection, the presence of the train is ade- 

quate notice to a traveler that the crossing is pre-empted. 

Consequently, no additional signs, signals or warnings are 

required of the railroad company and negligence cannot 


be imputed to it by reason of their absence. 
At first blush, this rule may seem rather harsh, but subjected 


to analytical inspection, the theory is quite justifiable. Since the 
only purpose of signs and additional warnings is to provide notice, 
if the train is occupying the crossing, notice is then given to trav- 
elers by its presence. What effect will the “pre-emption doctrine” 
have upon a violation of Ohio Rev. Code § 4955.33 which provides 





26 Gibbins v. B. & O. Rd., 92 Ohio App. 87, 109 N-E. 2d 511 (1952); Icsman 
v. N.Y.C. Rd., see note 7, supra; Loos v. Wheeling & LE. Ry., see note 21, 


supra. 
27 Railroad v. Kistler, see note 16, supra; Clark v. B. & O. Rd, see note 


22, supra. 

28 Lacey v. N.Y.C. Rd., see note 18, supra; Haugh v. Detroit, Toledo & 
Ironton Ry., see note 14, supra. 

29 Tanzi v. Rd. Co., 155 Ohio St. 149, 98 N.E. 2d 39 (1951). 

30 Capelle v. B. & O. Rd., see note 24, supra. 
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that the railroad should erect a single sign?*! It is true that the Ohio 
court has held that a failure to provide the statutory warning 
sign is negligence per se.3?, However, if an automobile is driven into 
the side of a train which has pre-empted the crossing, the negli- 
gence of the railroad in failing to provide this statutory warning 
sign is considered not to be the proximate cause of the accident. 
The reason is that if the driver did not see a huge train completely 
blocking the crossing, surely he would not have seen a small 
railroad sign. Actually, the effect of the “pre-emption doctrine” 
generally absolves the railroad from liability where the railroad 
fails to provide any warning sign whatsoever. Consequently, where 
the railroad company left a train stationary across a crossing at 
night, with no light whatsoever, and did not provide any warning 
signs with the result that an automobile crashed into the train, 
it was held that a guest in the automobile could not recover, since 
the railroad was not negligent in failing to provide additional 
warnings.*> While the Ohio Supreme Court at first flatly formu- 
lated this doctrine of pre-emption with no explicit exception, later 
decisions have indicated that there may be exceptional situations 
where this rule is inapplicable. If the crossing has features of 
“unusual danger” or is “extraordinarly hazardous,” then it may 
be the railroad’s duty to provide additional warning devices even 
though the train has pre-empted the crossing.* Thus, where a 
traveler drove into the side of a train which had pre-empted a 
crossing within a populous municipality, the collision occurring at 
night on a street which had a steep grade, an Ohio appellate court 
has held that a jury question is presented.*5 


A further refinement to the doctrine of pre-emption is presented 
by this interesting situation. Can the railroad be deemed legally 
responsible for a collision occurring while it was violating a statute 
limiting the time during which a crossing may be blocked?** Is 
the violation of such a statute negligence per se when the traveler 
collides with the train? The Ohio court has held it is not.” The 
basis of the decision ‘is that the statute is not a safety statute; 
rather the purpose of the statute is to expedite the free flow of 
traffic on the highway. The traveler in such a situation is simply 





31 Capelle v. B. & O. Rd., see note 24, supra; Canterbury v. Rd. Co., 158 
Ohio St. 68, 107 N.E. 2d 115 (1952). 

32 Patterson v. Penna. Rd., see note 10, supra. 

33 Canterbury v. Rd. Co., see note 31, supra; Reed v. Erie Rd., see note 9, 


supra. 
34 Capelle v. B. & O. Rd., see note 24, supra. 


35Iscman v. N.Y.C. Rd., see note 8, supra. 
36 Onto Rev. Cope §5589.21. 
37 Capelle v. B. & O. Rd., see note 24, supra. 
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not within the ambit of the protection afforded by the statute.** 
Yet, if the railroad’s blocking of the crossing caused the traveler 
loss through delay, the traveler can then come within the protec- 
tion afforded by the statute.%? 

Finally, if the railroad does not give any warning but the 
traveler already has knowledge of the train in sufficient time to 
avoid any injury, then the traveler has not relied upon the neg- 
ligent conduct of the railroad and his injury could not have occurred 


as the proximate result of the railroad’s negligence.*® 


Tue Rartroan’s Duty or Lookout 

Incumbent upon the engineer of a railroad train is the duty 
to maintain a vigilant lookout on the track ahead of the train. Es- 
sentially, the theoretical and pragmatic basis for the existence of 
this duty is to secure protection on behalf of the train’s passengers.*! 
Since the engineer can only discharge this duty to his passengers by 
keeping a strict lookout upon the track in front of the train, a 
fortiori, the engineer cannot also at the same time have a duty to 
look to both sides of the track;*? it follows that a railroad does 
not owe a duty to constantly maintain a lookout for approaching 
travelers not on the railroad right-of-way. 

As to non-passenger third persons the engineer’s standard of 
care in maintaining a lookout upon the tracks is dependent upon 
the character and classification of the person crossing the railroad 
track. As to invitees on the railroad right-of-way, the engineer 
owes the duty of reasonable care in maintaining a lookout upon 
the track ahead.** However, the railroad does not owe a duty to 
exercise ordinary care in maintaining a lookout for licensees and 
trespassers. It is said that in the absence of an implication of con- 
sent through custom and usage“ the railroad does not owe a “duty 
of active vigilance to especially look” for licensees and trespass- 
ers.*5 While it may be simply stated that the railroad owes to in- 





38Capelle v. B. & O. Rd., see note 24, supra. This result was not 
reached without conflict. Short v. Penna. Rd., 46 Ohio App. 77, 187 N.E. 737 
(1933). 

396 Onto Sr. L.J. 234 (1940). 

40 Yeazil v. L. & N. Ry., 13 Ohio App. 499 (1921). 

41 Railroad Co. v. Kistler, see note 16, supra; Higgs v. N.Y.C. Rd., 57 
Ohio App. 367, 14 N.E. 2d 32 (1937). 

42 Railroad Co. v. Kistler, see note 16, supra; Haugh v. Detroit, Toledo & 
Ironton Ry., see note 14, supra. 

43 Railroad Co. v. Kistler, see note 16, supra; Blanchet v. Cuyahoga Valley 
Rd., 62 Ohio L. Abs. 272, 107 N.E. 2d 142 (1951). 

“4B. & I. RR. v. Snyder, 18 Ohio St. 399 (1868); Smith v. Pittsburgh & 
W. Ry., 90 Fed. 783 (N.D. Ohio E.D. 1898). 

45 Railway v. Workman, 66 Ohio St. 509, 64 N.E. 582 (1902); Carter v. 
Erie R.R., 14 Ohio Cir. Ct. (N.S.) 108 (1911). 
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vitees the duty to exercise reasonable care in maintaining a look- 
out upon the tracks, the application of this rule has not met with 
such facile construction. Thus, an Ohio appellate court has held 
that circumstances may be such that as a matter of law the rail- 
road is not negligent in failing to see, in broad daylight, in invitee 
—a small child— upon its tracks.*6 Yet, another appellate case 
has held that a jury question was presented when a larger object 
—a stalled automobile— was not discerned by the railroad.*’ 
Further, even assuming that the railroad is negligent in not pro- 
viding a lookout, the evidence must affirmatively establish that 
the railroad’s failure to keep a lookout was the proximate cause 
of the injury to the invitee. If the evidence does not show that the 
invitee on the track was in a position where he could or should have 
been seen, then the Ohio courts have held that mere conjecture as 
to casual relationship is insufficient to predicate liability.** 

Yet if, perchance, the railroad does in fact see the party upon 
the railroad track, then irrespective of whether the party be in- 
vitee, licensee or trespasser, the railroad owes him the duty to exer- 
cise reasonable care. Even though the plaintiff is contributorily 
negligent, a negligent railroad defendant may, under certain cir- 
cumstances, be held liable; this doctrine is commonly termed “last 
clear chance.’*? While the Ohio court first held that constructive 
knowledge of the plaintiff is sufficient to maintain the doctrine of 
last clear chance,°° the present view is unequivocable that actual 
knowledge of the plaintiff is necessary before the doctrine of last 
clear chance can be properly invoked.*!' However, not only must 
the railroad actually have knowledge of a third party, but the rail- 
road must have had a reasonable opportunity to avoid the acci- 
dent after acquiring knowledge.*? In Ohio, the theoretical rationale 
of this doctrine is that the plaintiff’s antecedent negligence is mere- 
ly a condition, while the defendant’s subsequent negligence is 
termed the actual proximate cause of plaintiff’s injury. 

An Ohio Court of Appeals has provided a most provocative 
and potentially significant decision in this area.5* The court in 





# Penna. Rd. v. Milleson, 51 Ohio App. 528, 2 N.E. 2d 17 (1935). 

47 Higgs v. N.Y.C. Rd., see note 41, supra. 

48 Blanchet v. Cuyahoga Valley R.R., see note 43, supra. 

49 Erie R.R. v. McCormick, 69 Ohio St. 45, 68 N.E. 571 (1903); Cole v. 
N.Y.C. Rd., 150 Ohio St. 175, 80 N.E. 2d 854 (1948); Schaaf v. Coen, 131 Ohio 
St. 279, 2 N.E. 2d 605 (1936). 

50 Railroad Company v. Kassen, 49 Ohio St. 230, 31 N.E. 282 (1892). 

51 Cole v. N.Y.C. Rd., see note 49, supra; Ross v. Hocking Valley Ry., 40 
Ohio App. 447, 178 N.E. 852 (1931.) 

52 Cole v. N.Y.C. Rd., see note 49, supra; Schaaf v. Coen, see note 49, supra; 
Farmer v. P.C.C. & Sit. L. Ry., 83 Ohio App. 321, 80 N.E. 2d 177 (1947); Hay- 
man v. Penna. Rd., 77 Ohio App. 135, 62 N.E. 2d 724 (1945). 

53In this case, the defendant railroad operated its train with faulty 
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the Meredith case was not particularly certain whether antecedent 
negligence by both parties would preclude the doctrine of last clear 
chance; assuming such to be the case however, the court said 
that it would term the negligence of a railroad in failing to pro- 
vide proper brakes as an “existing negligence” rather than as 
antecedent negligence. The court said to hold otherwise “would 
under such working of that rule free all railroads from any liability 
while operating in violation of air brake requirements.” The 
court’s argument fails to properly evaluate and consider all rele- 
vant criteria of liability. First of all, the court ignores the fact that 
the doctrine of last clear chance can be applicable only where 
plaintiff is contributorily negligent.‘ In the second place, the court 
does not deny that if defendant did not see plaintiff the doctrine of 
last clear chance would be inapplicable. Thus, the court’s supos- 
ititious “all or nothing at all” reasoning cannot be supported by 
established rules of tort liability. In fact, the Ohio Supreme Court 
has defined the doctrine as applying only where the injury could 
have been avoided by the exercise of reasonable care after the de- 
fendant actually had notice.55 Yet, in the Meredith case, plaintiff's 
injury could not have been avoided by the exercise of reasonable 
care after defendant had notice. Actually, it was “impossible” 
for defendant to avoid the accident after it acquired knowledge of 
plaintiff. It is submitted that the test as presently stated by the 
Ohio Supreme Court would in all probability require a result 
contra to the Meredith case. Certainly, to twist antecedent negli- 
gence into the fiction of continuing negligence is to drain the present 
rule of its meaning and vitality. 

Practically speaking, it is particularly difficult to establish 
negligence on the part of the railroad in failing to comply with its 
standard of care under the doctrine of last clear chance. The 
following are some mitigating ajudicative principles which have 
considerably vitiated the use of this doctrine: In order to invoke 
the last clear chance, the elements of this doctrine must be affirma- 





brakes in violation of the Federal Safety Appliance Act. The railroad engi- 
neer saw plaintiff upon its tracks and, acting reasonably, applied his brakes 
which were inoperative. Plaintiff asserted the doctrine of last clear chance. 
Defendant railroad argued that it never did have a last clear chance since 
after it acquired knowledge of plaintiff's position, it had acted reasonably and 
its negligence was antecedent to its alleged last clear chance. Fairport P. & 
E. Ry. v. Meredith, 292 U.S. 589 (1934). 

54 Schaaf v. Coen, see note 49, supra. 

55 Cole v. N.Y.C. Rd., see note 49, supra; Schaaf v. Coen, see note 49, supra. 
Although the Meredith case could perhaps be distinguished on the basis that 
the policy underlying the federal act required strict compliance by the rail- 
road. 
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tively alleged in the petition or complaint;5* moreover, it is said 
that the engineer owes the highest standard of care to his passengers 
while owing only ordinary care to third persons;*’ the standard 
of care applicable to the engineer being the standard of care of 
a reasonable man in such an emergency;** generally, it is not negli- 
gent for the engineer to assume that an approaching third party will 
stop if under the circumstances the third party would reasonably be 
put on notice of the train;®® if the defendant reasonably feels that by 
a warning, the third party will move from his position of peril, 
then the defendant is justified in not slowing down;® actually, 
even if it is shown that the defendant saw the plaintiff, the court 
has held that the defendant acted reasonably whether he increased 
or decreased the speed of the train.®! 
Tue Duty or THE Ramaoap As TO SPEED 

Generally, there is no statutory limitation upon the right of a 
railroad to operate its trains in the open country at any speed 
which the railroad thinks proper. Moreover, it is a well settled 
Ohio judicial rule that the doctrine of reasonable care does not re- 
quire a railroad to observe any set or particular speed limit in 
the operation of its trains in the open country. In effect, a rail- 
road is allowed to operate its train at unlimited speeds in the 
open country as long as the speed is commensurate with the main- 
tenance of safety to the railroad’s passengers. Protection is afford- 
ed to travelers at crossings by the railroad’s observance of signals 
and warnings.*? Perhaps another basis for judicial cognizance of 
this view may be found in the maxim that the burden of avoiding 
a grade crossing collision rests for the most part upon the traveler 
on the highway. 

Since there is no assured clear distance rule, either statutory 
or judicial, applying to the operation of a train, the railroad when 
approaching a grade crossing does not have to operate its train at 
such a speed permitting it to stop and avoid the collision after the 





56 Hayman v. Penna. RiL, see note 52, supra. 

57 Railway Co. v. Workman, see note 45, supra. 

58 Railroad Co. v. Kistler, see note 16, supra. 

59 However, the courts will not indulge in this presumption where the 
train fails to comply with its duty to warn so that the traveler would not 
reasonably be put on notice of the imminent approach of the train. Hunts- 
man v. C. & O. Ry., 82 Ohio App. 65, 80 N.E. 2d 645 (1945). 

60 Robinson v. Penna. Rd., 117 Ohio St. 43, 158 N.E. 83 (1927). 

61 Railroad Co. v. Kistler, see note 16, supra. 

62 Railroad Co. v. Kistler, see note 16, supra; Hicks v. B. & O. Rd, see 
note 5, supra; Carter v. Penna. Rd., see note 5, supra. 

63 Railroad Co. v. Kistler, see note 16, supra; Carter v. Penna. Rd., see 
note 5, supra. 

64 Woodworth v. Rd. Co., see note 16, supra; Railroad Co. v. Kistler, see 
note 16, supra. 
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obstruction should have been seen by the railroad. 

An important judicial exception has been engrafted upon the 
general rule that a railroad may operate its train at any speed in 
the open country. If a particular crossing is “extra-hazardous” or 
“peculiarly dangerous,” the railroad is not allowed to run its train 
at any speed it thinks proper. Rather, the railroad must operate its 
trains at a reasonable speed under the particular surrounding cir- 
cumstances. The exact determination of a particularized rea- 
sonable speed is a problem answered only by the vagaries of a jury. 

Since a railroad is only allowed to operate its train at high 
speeds on the basis that safety is secured to road travelers by 
statutory signals, it follows a fortiori that the failure of the railroad 
to give such warnings may justify the holding that, under such cir- 
cumstances, the speed of the railroad was negligent.*”7 As we have 
seen under the section, “Duty to Give Additional Warning,” the 
factors creating an extra-hazardous crossing cannot be predicted 
with any marked assurance. Actually the same rules and decisions 
in that section apply with equal force to the instant problem. 

If a railroad engaged in interstate commerce operates its train 
with defective brakes in violation of the Federal Safety Appliance 
Act with the result that the speed of the railroad train cannot be 
properly controlled, the railroad is negligent per se.** Unlike the 
Federal Employer’s Liability Act, the contributory negligence of 
the traveler is available to the railroad as a defense.®® Further, 
under Ohio Rev. Code § 723.48, the Ohio legislature has specific- 
ally granted to municipalities the power to enact ordinances regu- 
lating the speed of railroad trains within the municipalities’ lim- 
its, subject to the restriction, however, that “such ordinance shall 
not require a rate of speed of less than 4 miles an hour and in vil- 
lages having a population of 2,000 or less it shall not require a 
rate of less than 8 miles an hour. . .””° Careful note must be made 
that this statute makes the delegation of power dependent upon a 





65 Railroad Co. v. Kistler, see note 16, supra; Baker v. N. & W. Ry., 88 
Ohio App. 537, 100 N.E. 2d 649 (1951); Shaffer v. N.Y.C. Rd., 66 Ohio App. 
417, 34 N.E. 2d 792 (1940). 

66 Railroad Co. v. Kistler, see note 16, supra; Gibbins v. B. & O. Rd., see 
note 26, supra; Detroit, Toledo & Ironton Rd. v. Yeley, see note 17, supra. 

67 Hicks v. B. & O. Rd., see note 5, supra. 

6845 U.S.C.A. $§ 1, 9. 

69 Fairport P. & E. Rd. v. Meredith, 292 U.S. 589 (1934). 

7 Onto Rey. Cone §723.48. “The legislative authority of a municipal 
corporation may, when a railroad track is laid in the municipal corpora- 
tion, by ordinance, regulate the speed of all locomotives and railroad cars 
within the municipal corporation limits. Such ordinance shall not require a 
rate of speed of less than 4 miles an hour, and in villages having a population 
of 2,000 or less, it shall not require a rate of less than 8 miles an hour .. .” 
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classification of population; to-wit: a population of 2,000. It is sub- 
mitted, perhaps boldly, that this statute does not meet the prerequi- 
site constitutional requirements presently existing under Ohio law.”! 

Municipalities of Ohio have quite commonly enacted ordinances 
regulating the speed of railroads within the municipal limits. It is 
not infrequent for municipalities to set speed limits at 4, 8, 12, 16, 
20 ad infinitum miles per hour. As might be expected these or- 
dinances have been frequently attacked on a constitutional level. 
The propriety of such an attack was expressly approved long ago.”? 
Some statutes have stood firm against the constitutional attack; 
many have fallen.”> Each ordinance is peculiarly dependent upon 
the individual facts and circumstances existing in the municipality.”* 
The principal constitutional modes of attack have been predicated 
upon the argument that the ordinances constitute an undue burden 
on interstate commerce or that the prescribed speeds are so in- 
ordinately low as to bear no substantial relationship between the 
public safety and the particular speed limit. 

The Ohio General Assembly has not only passed an enabling 
provision providing for regulation of any excessive speed of rail- 
road trains, but it has also passed a statute to increase the speedy 
flow of railroad traffic. Ohio Rev. Code § 559.821 prohibits any un- 
necessary obstruction by locomotive and cars of a crossing for 
longer than 5 minutes. The gravamen of the above mentioned 
statute is contained in the language “unnecessary obstruction.” 
Merely because the railroad blocks a crossing for a period longer 
than 5 minutes does not in itself constitute a violation of the statute. 
A further showing must be made that the obstruction was “un- 
necessary.”"®> As has been mentioned before, violation of this sec- 
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tion does not confer a benefit to travelers except where there has 
been a loss due to a delay in travel.7* The protection afforded by 
this statute falls short of applying to railroad crossing collisions. 
It is unconstitutional for a municipality to enact an ordinance 
which is in direct conflict with this statute. It has been held that 
an ordinance which absolutely prohibits a railroad from blocking 
a highway in the city for longer than 10 minutes is unconstitutional 
as being unreasonable. The court’s reasoning is that the temporal 
restriction was so fixed as to disallow reasonable contingencies 
beyond the control of the railroad.” Finally, throughout this sec- 
tion, it must be kept in mind that if the traveler conducted his 
activity so that the excess speed of the railroad was not a causal 
factor in precipitating the collision, then the excess speed of the 
railroad is not the proximate cause of the accident.” 
Duty oF A TRAVELER 
Duty oF THE OPERATOR OF A VEHICLE 

The rule, so “oft said” as to become trite, is well settled that 
an operator of a vehicle has the duty to look and listen at a railroad 
crossing. Depending upon the circumstances, it may be necessary 
for the operator to stop.”® If a particular crossing is such that a 
reasonable person would not be put on notice of the presence of 
the crossing, then no duty to look and listen would arise.*° How- 
ever, the operator is contributorily negligent as a matter of law 
in failing to stop if a train has already pre-empted the crossing. 
The presence of unfavorable atmospheric conditions reducing a 
clear view will not alter this rule.*! The negligence of the traveler 
is not predicated upon any failure to look and listen for approach- 
ing railroad trains, but it is said to be founded upon the failure 
of the traveler to maintain an assured clear distance.*? If the rail- 
road has not placed any extra-statutory signals (electric warning 
devices, gates, or watchmen) at a crossing, then the rule is quite 
clear that the traveler must exercise his sense of sight and hearing 
in such a manner as to be effective. Stated in different terms, the 
traveler must look and listen from the last place where he could 
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avoid injury.** This locus would be just before going onto the track 
or far enough away that the traveler could cross the track in safety 
from that particular point; or if after starting across the tracks, 
the traveler could by the exercise of ordinary caution avoid the 
accident, this is then the place of effective looking. For example, 
if the driver can ascertain whether the track is clear without bring- 
ing the vehicle to a stop, then he has no duty to stop.™ Yet, if a 
clear view of the track can only be made possible by stopping, 
then such action is mandatory as a matter of law.** However, the 
mere fact that the traveler did stop, look and listen will not dis- 
charge his duty if the exercise of looking and listening was not 
made from a point where it would have been effective.** For in- 
stance, the Ohio courts have held that where the crossing is ob- 
structed, a traveler can be negligent as a matter of law where he 
looks in both directions from a distance of 60 feet,*7 10 feet,®* and 
5 to 10 feet,®® whether the traveler stops or not; of course, each 
case depends upon its own peculiar facts. Suppose a clear view can- 
not be obtained even by stopping the vehicle; a further problem 
then arises as to whether the traveler owes a duty to leave his 
vehicle and look up and down the track. Due to a paucity of Ohio 
authority, the question cannot be resolved with any degree of con- 
fidence. Numerous Ohio federal court decisions prior to 1938 held 
that the traveler did in fact have the duty to leave his vehicle and 
look for a train where a clear view could not otherwise be ob- 
tained.” A recent federal case has intimated that perhaps such a 
rule might be properly invoked by the Ohio judiciary.*' However, 
an Ohio Court of Appeals has said that a jury question is pre- 
sented on the issue of ordinary care where the driver could not 
have time to re-enter his vehicle and safely drive across the right- 
of-way even if he emerged from his automobile and looked up and 
down the right-of-way.*? 
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Innumerable mitigating factors have been advanced in an at- 
tempt to modify the rule that the operator must look and listen 
from a point wherein the exercise of the traveler’s faculties could 
be effective. The mere fact that the traveler testifies that he did 
stop, look and listen does not necessarily present a jury issue. 
Under what has been termed the doctrine of uncontrovertible 
facts, a court will disregard the testimony of the traveler as having 
no probative value where if the traveler had looked and listened 
in a reasonable manner the collision could not have occurred.” 
Another purported legal excuse is presented when the streets were 
in such a slippery condition that it was allegedly impossible for 
the traveler to stop his vehicle short of the known crossing. While 
such an argument might perhaps have some validity in certain 
circumstances, the excuse has been held to be nugatory as a mat- 
ter of law where the traveler slid 25 feet on an oily street into a 
train. The traveler must keep the car under control and his oper- 
ation in keeping his vehicle under control will be dependent on the 
condition of the street. 

Another justification for failing to discern an approaching 
train is premised on the basis that the view of the right-of-way 
was obstructed. Temporary obstructions such as smoke, steam or 
passing trains do not justify driving a vehicle onto the railroad 
track. The traveler must wait until such temporary obstructions 
cease. Failure to wait under such conditions constitutes negligence 
as a matter of law.® However, if the steam or smoke is not 
momentary, but is continuous, the traveler may be justified in 
proceeding across the right-of-way.®* It is not an excuse for an 
operator to fail to see an approaching train where he would be 
required to have turned his head to the side and rear 130° to make 
his looking effective.*’ Nor is an obstruction caused by a passenger 
in the front seat a legal excuse for failing to discern the train.” 
Innumerable times a traveler will maintain that it was impossible 
for him to see an approaching train because of the limited visibility 
due to fog, sleet, rain, snow and other atmospheric conditions. The 
Ohio courts have embraced this justification with something less 
than zealous fervor. When the danger is increased, the courts with 
marked unanimity impose a greater care and caution on the travel- 
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er.*® Thus, the mere fact that visibility is reduced to a few feet 
because of fog does not in itself legally justify the driving of the 
vehicle onto the track into the path of an oncoming train.’® In 
such a situation, it is incumbent upon the operator to exercise with 
greater diligence his duty of listening and looking. Where a train on 
a dark snowy night, operating without headlights, approached a 
crossing whose view was obstructed, the traveler still had a duty 
to listen. Moreover, the fact that the traveler testified that he did 
not “hear the train is not sufficient to establish that he listened 
in a manner which would make such listening effective where 
there is positive evidence adduced that the train whistle was 
sounded.”'*! Even in relatively similar circumstances where the 
train whistle was not sounded, it has been held that if the traveler 
listened he must have heard the noise of the train. The court took 
judicial cognizance of the fact that a train makes a great amount 
of noise. So even where no evidence was introduced as to the ef- 
fectiveness of listening, the court might well assume that the travel- 
er could have heard the train.!°? However, under relatively similar 
circumstances where additional positive evidence is adduced to the 
effect that there were distracting noises!” or there was a high wind 
blowing,’ which would make it exceedingly difficult to hear an 
approaching train, a jury question is presented as to whether the 
traveler exercised reasonable care. It would seem then that where 
weather conditions substantially reduce visibility the traveler may 
well be held negligent as a matter of law in proceeding across a 
known railroad track except where special circumstances exist as, 
for example, where the train, proceeding through the darkness 
without lights fails to whistle and surrounding conditions could 
drown out the noise of the train, or where the circumstances are 
such that the traveler could have become reasonably confused. If 
there are more permanent obstructions to the view of a right-of- 
way, as buildings and standing trains, then again the traveler has 
a greater duty to look and listen. Permanent physical obstructions 
of view do not legally justify driving onto the track where it is 
possible to exercise the faculties of sight and hearing just before 
going onto the track which would enable the traveler to hear or 
perceive the train.’°° Where the view is obstructed before going 
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across several tracks and the traveler starts across, there is a con- 
tinuing duty to look and listen, and if the view then becomes un- 
obstructed so that the traveler may avoid a collision, the prior ob- 
structions to his view do not constitute an excuse. It is improper 
for the traveler to devote his entire attention to operating the ve- 
hicle across the track.'°%* Therefore, if the railroad produces evi- 
dence to show that it was possible for a traveler to have looked 
and listened and in so doing, to have avoided the accident, then the 
traveler is guilty of negligence as a matter of law, even though he 
positively testifies that he looked and listened in an effective man- 
ner. However, it may be possible to avoid the incidence of this 
well settled rule where circumstances are such that the traveler 
could have reasonably been confused or placed in a position of 
emergency, or where the traveler could not reasonably know of 
the crossing. 

What if the railroad places extra-statutory warnings at the 
crossing such as automatic gates, electric blinkers or a watchman? 
What effect will such additional measures have upon the standard 
of care of the traveler? 

Ohio Rev. Code § 4611.62 makes it unlawful for a traveler to 
proceed over a crossing when automatic lights are blinking, auto- 
matic gates are closed or a watchman signals for the traveler to 
stop. Violation of this section has been construed to make the 
traveler negligent per se.!°’ An interesting problem is presented 
where the traveler seeks to avoid the incidence of this statute by 
averring that it was impossible for him to stop at the crossing. The 
Ohio Supreme Court has recognized the possibility of a legal ex- 
cuse to avoid the incidence of a safety statute. However, the court 
has not displayed any discernible solicitude toward its application. 
The traveler must show that the failure to comply with the statute 
was caused by something over which the driver had no control, 
an emergency not of the driver’s making causing failure to obey 
the statute and something that would make it impossible to comply 
with the statute.’ The extent to which a legal excuse for the 
violation of Ohio Rev. Code § 4611.62 may be recognized is pres- 
ently a matter of speculative conjecture. 

A problem which has created immeasurable confusion and in- 
consistency in the Ohio law arises when the extra statutory pro- 
tection fails. Suppose, due to mechanical difficulties, an electric 
blinker fails to inform the traveler of the imminent approach of a 
fast moving train. Suppose the automatic gates are open when the 
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traveler arrives at the crossing, but an express train is but a few 
hundred yards away. What would be the result if a watchman 
oversleeps and fails to signal the approach of the train or, worse 
yet, the watchman signals the passenger to cross the track when 
the train is roaring close to the crossing? The Ohio Supreme Court 
has adopted two divergent and conflicting rules pertinent to this 
area. In the 19th century, the Ohio Supreme Court held that a 
traveler may place some reliance upon the safeguard afforded by 
the extra-statutory protection. It was held that the lack of warning 
from extra-statutory devices constitutes an invitation to cross. The 
traveler, however, under this view still is burdened by the duty 
to look and listen in a “reasonable manner.’”’® This rule was 
ostensibly followed over a period of time. In 1931, the Ohio Su- 
preme Court!’ held that extra-statutory signals are merely meant 
as warnings, not as an invitation to cross. The syllabus of the case 
said that the traveler must look and listen from a point sufficiently 
distant from the track to halt his vehicle and thereby prevent the 
collision. The actual effect of this case is to make no distinction 
as to whether the crossing is or is not protected by extra-statutory 
signals, insofar as affecting the duty of a traveler to exercise rea- 
sonable care. A subsequent Supreme Court decision has at least 
inferentially conflicted with this case.'!! The Ohio Supreme Court 
in 1951 expressly recognized the conflict.11* However, the facts of 
that 1951 case were insufficient to render a distinct holding in 
resolution of this conflict. The 1951 case impliedly indicated a prob- 
able tendency to follow the rule that the extra-statutory signal 
was an invitation to cross the track and not merely a warning.”* 
In any event, under either view the traveler is not absolved from 
all duty to look and listen merely because the extra-statutory 
warning is not given. If we follow the rule which probably exists 
in Ohio today, then the extent to which a traveler must exercise 
this duty is of course a question dependent entirely upon the 
peculiar facts existing at each individual crossing. The following 
decisions point up the contrast and the confused language existing 
in the Ohio law on this question: Where the traveler does not look 
or listen until he sees he cannot stop, it has been held that he is 
negligent as a matter of law even though automatic signals are not 
working;''* the traveler must exercise his faculties of hearing and 
sight at a sufficient distance from the track to enable him to stop 
and avoid the accident and his failure will render him contributori- 
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ly negligent as a matter of law even though automatic devices were 
inoperative.5 A dictum has been stated that “we can readily say 
that had the warning sign at this particular crossing been an auto- 
matic signal, its failure to operate might not have constituted an 
implied invitation to cross.”!!* Contrast the language of the above- 
mentioned decisions with the following: Where the railroad was 
negligent in failing to give a whistle and where both a watchman 
and an automatic gate failed to indicate the approach of a train, 
the traveler is not negligent as a matter of law in proceeding over 
the crossing.!'7 The traveler may rely upon automatic blinkers 
and is not contributorily negligent if under the circumstances he 
exercised reasonable care.''* A jury question is presented as rea- 
sonable minds might well differ.1!® 

Reasonable conduct of the traveler is dependent upon the type 
of extra-statutory signal adopted by the railroad. If the crossing 
is protected by a watchman and the traveler is unaware of this 
situation, the fact that the watchman fails to appear to give a warn- 
ing cannot alter the traveler’s standard of care;!”° the traveler must 
look and listen and if necessary, stop, in the same manner as if 
there were no extra-statutory signal located at that particular 
crossing. If, however, the operator of the vehicle is cognizant of the 
practice of the railroad to give warning at this crossing through a 
watchman, then the traveler may rely upon the absence of the 
watchman as an indication that the right-of-way is free from ap- 
proaching trains.!*! This distinction as to watchmen would be in- 
applicable to automatic flashers and gates, since an automatic 
flasher or gate would be readily visible to all travelers. A traveler 
may place greater reliance upon a watchman, standing in clear 
view, who fails to warn of the approach of the train than upon 
an automatic signal device which indicated the track is clear. The 
rationale being that it is far more plausible for a mechanical de- 
vice to break down, than it would be for a watchman to fail to see 
a large oncoming train.!** 

The Ohio Supreme Court has held that even though an extra- 
statutory warning is inoperative, the traveler must still exercise 
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“due care” while in the process of crossing the track. Accordingly, 
the court has said that if a crossing is protected by gates and the 
operator of a vehicle starts across a crossing while the gates are 
open but in the process of crossing, the gates close, the traveler 
will be guilty of contributory negligence as a matter of law in not 
then looking for the train.'?8 

In conclusion, it might be said that the law shaping the ve- 
hicular driver’s standard of care at a railroad crossing is not only 
at times confusing but seemingly inequitable. The philosophy of 
the courts of Ohio may perhaps be accurately exemplified by the 
following statement of judicial policy: “In this age of numerous 
and often speedy motor vehicles on the highways, our courts are 
not inclined by their judgments to encourage highway travelers 
to engage in a race with death at railroad grade crossing.’ 

Duty or A PASSENGER IN A VEHICLE 

The problem herein presented concerns itself with the standard 
of care applicable to a passenger in a vehicle when approaching 
and crossing a railroad intersection. In the absence of an agency 
relationship, the negligence of the operator is not imputed to the 
passenger under Ohio law.'!*5 Although a passenger has a lesser 
duty than the driver to look and listen for dangers, the general 
rule is said to be that a passenger is not entirely relieved of the 
duty to look and listen for trains and to warn the driver thereof. 
The test as to what particular action may or may not be required 
of a passenger is contained in the magic words “reasonable care 
under similar circumstances.”!** While the words are explicit, their 
application in a particular circumstance is not concomitantly lucid. 

Text writers and cases have occasionally flatly stated that there 
is an absolute duty for guests to look and listen at railroad cross- 
ings and warn the driver of dangerous conditions.'*” Such language 
tends to equate the duties of vehicular passengers and operators. 
It is submitted that such statements constitute a gross oversimplifi- 
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cation of the Ohio law. We have seen that the Ohio courts have 
rather rigidly and constantly held an operator to be negligent as 
a matter of law in failing to look and listen. Yet when the legal 
question concerns the alleged negligence of a guest, the Ohio cases 
have, except in exceptional circumstances held that a jury question 
is presented.’** Actually, the standards of care pertaining to guests 
and operators are most distinct. It is not particularly difficult to 
discern why the duties are not synonymous when, of necessity, the 
following factors must be considered before a guest can be said 
to be negligent in failing to discharge his duty to look, listen and 
warn: The guest either must or should know of the railroad cross- 
ing; if he does not, there is simply no duty to warn the driver.!”* 
If the guest has knowledge of a particular crossing, it must be 
further shown that the guest was in a position to observe the right- 
of-way.’® Yet, assuming knowledge of the crossing and an ability 
to discern the right-of-way, the guest, after exercising his duty of 
looking and listening, must have had a reasonable time to inform 
the driver of the approaching danger.'*! However, even assuming 
that the guest had time to warn the driver of a known train, the 
guest may still not be negligent in failing to so warn the driver. It 
has been held that warning the driver or advising him what to do, 
may, under certain circumstances, involve more danger than to 
“maintain silence and not interfere.’”’!** Small wonder that such a 
paucity of decisions holding the passenger guilty of negligence as 
a matter of law exists. Even though the vast majority of cases are 
submitted to the jury, it has been sometimes held that the passenger 
is negligent as a matter of law. A jury question is not presented if 
a passenger, in a position both to see and hear the train, responds 
in the negative when asked whether he does see or hear a train.’** 
Reasonable minds cannot differ if the passenger alleges in his peti- 
tion that he kept a constant lookout ahead, and the evidence sub- 
sequently shows that the passenger had a reasonable opportunity 
to see or hear the train; the passenger is negligent as a matter of 
law.'*4 A relatively old case has held a passenger negligent as a 
matter of law where he did not warn the driver to stop before 
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crossing a track obscured by temporary smoke and steam.'** Such 
a decision might be unable to withstand analytical scrutiny under 
prevailing Ohio law. If a passenger expressly assumes the driver’s 
duty to listen for the approach of trains, the passenger then has 
the same duty as would a driver insofar as there has been an as- 
sumption of duty.'*¢ 

Finally, it must be well remembered that the legal principles 
and standards pertinent to passengers are not inflexible; they have 
been enunciated by the judiciary in such a manner that if the facts 
so require they are capable of great breadth and elasticity. 

Earl E. Mayer, Jr. 


Crvit ProcepuRE — EsTopPpEL BY JUDGMENT — NEGLIGENCE IN 
Property DAMAGE AND PERSONAL INJURY 


Plaintiff brought a negligence action for personal injuries 
against defendants (master and servant) arising from an inter- 
section collision. The defendants’ answers contained allegations of 
general denial, contributory negligence, and the affirmative de- 
fense of res judicata in that the present plaintiff had been ad- 
judged negligent in a previous action. The plaintiff's reply in re- 
gard to the new matter of res judicata was that the suit referred 
to by the defendants had been a suit for property damages only 
and was therefore not res judicata in the present action. The lower 
courts ruled for the plaintiff. On appeal, held reversed. The princi- 
ple of estoppel by judgment precluded the plaintiff from recovering 
in the instant case. Mansker v. Dealers Transport Co., 160 Ohio St. 
255, 116 N.E. 2d 3 (1953). 

The lower courts, in holding that the previous suit for property 
damages was not binding in the present suit, had relied on language 
in Vasu v. Kohlers, Inc., 145 Ohio St. 321, 337, 61 N.E. 2d 707, 716 
(1945), which stated that “(a)n act of a defendant which might 
not be regarded as an unreasonable risk as to plaintiff’s property, 
might well be considered an unreasonable risk as to his person.” 
The reversal of the lower courts’ decisions in the principle case 
makes it clear that the above quoted language in Vasu v. Kohlers, 
Inc., supra, will not prevent the application of the principle of 
estoppel by judgment to ordinary negligence actions such as the 
principal case. The Supreme Court stated in the principal case at 
160 Ohio St. 259, 116 N.E. 2d 6, “The fact that in the former case 
damage to property was involved whereas in the present case injury 
to the person is the subject of the action makes no difference; the 
standards by which negligence is determined are the same in both 
instances.” 





135 Williams v. Railway Co., 27 Ohio Cir. Ct. (1917). 
136 Railroad Co. v. Kistler, see note 16, supra. 
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The language quoted previously in Vasu v. Kohlers, Inc., supra, 
was used in that case to support the holding that injuries to plain- 
tiffs property and person constitute two separate causes of action 
even though both result from the same negligent act of the de- 
fendant. This position, which is held by only a minority of the 
states, is followed in the principal case. A leading case supporting 
the minority view is Reilly v. Sicilian Asphalt Paving Co., 170 
N.Y. 40, 62 N.E. 772 (1902). See Note, 32 Yate L.J. 190 (1922); 
64 A.L.R. 670 (1929); 52 Am. Jur. Torts §108 (1944); Crark, 
Cope Preapinc 488 (2d ed. 1947). Persuasive authority for the 
language of Vasu v. Kohlers, Inc., supra, that there may be two 
tests of negligence can be found in the Restatement Of Torts, which 
in considering the factors that determine the magnitude of the risk 
in negligence actions, states, “As the social value of the interest 
imperiled increases, the magnitude of the risk which is justified 
diminishes. Conduct which would create an unreasonable risk of 
harm to life or limb might be justified if only some property in- 
terest of merely dignitary or slight tangible value were imperiled.” 
RESTATEMENT, Torts § 293, comment a (1934). 


It is difficult, however, to conceive of an actual negligence ac- 
tion involving injuries to both property and person where a differ- 
ent test would be applied in each cause of action to determine 
whether a party was negligent. If such an unlikely situation should 
arise, logic probably would require that the determination of negli- 
gence in a property damage action would not be conclusive as to 
negligence in a personal injury action. 

The statement in the principal case is applicable to the great 
majority of negligence actions in which injuries to both property 
and person are involved. The test for negligence is normally the 
same with respect to both property damage and personal injury, 
and a determination of negligence in an action on one cause of 
action will be conclusive in an action on the other cause of action. 
An example is Fleischer v. Detroit Cadillac Motor Car Co., 165 
N.Y. Supp. 245 (1917), where the plaintiff had previously re- 
covered a property damage judgment and then had brought an 
action for personal injuries arising from the same collision. The 
court stated at page 246, “(The property) judgment is therefore 
res adjudicata as to the negligence of the defendant.” 


It is significant that some courts in other jurisdictions have 
applied the principle of estoppel by judgment or collateral estoppel 
when one cause of action involved property damage and the other 
involved personal injury without even mentioning the possiblity 
of there being two different tests of negligence. House v. Benton, 
42 Ga. App. 97, 155 S.E. 47 (1930); Pratt v. Vaughan et al., 2 Cal. 
App. 2d 722, 38 P. 2d 799 (1934); Winters v. Bisaillon, 153 Ore. 
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509, 57 P. 2d 1095 (1936). Likewise, the Restatement Of Judgments 
does not indicate that it recognizes two different tests of negli- 
gence when under the minority view two causes of action have 
arisen from a single negligent act. According to the Restatement 
Of Judgments, if plaintiff brings a negligence action for personal 
injuries, “...and after a trial there is a verdict and judgment for 
the defendant, and the plaintiff later brings an action for the damage 
to his property, the prior judgment is conclusive if the same issues 
are raised.” RESTATEMENT, JUDGMENTS § 68, comment c (1942). See 
also Scott, Collateral Estoppel by Judgment, 56 Harv. L. R. 1 
(1942). 

The result reached in the principal case is logical and desirable 
and is in accord with the cases in other jurisdictions. A contrary 
holding would have limited seriously the application of the principle 
of estoppel by judgment to negligence actions, and would have 
thereby permitted undersirable re-litigation of the question of neg- 
ligence. 

Charles R. Leech, Jr. 


CrIMINAL Law — ASSAULT AND BaTTery — Limits OF PARENTS’ AND 
TEACHERS AUTHORITY TO INFLICT CORPORAL PUNISHMET 


Defendant school principal had good reason to believe an 
eleven year old pupil while on the way to school had thrown a 
stone at one of his schoolmates, knocking off her glasses. Relying 
on this belief defendant spanked the boy with a wooden paddle. 
The child was an epileptic and his mother testified that after the 
spanking he had several fits. Defendant was found guilty of as- 
sault and battery in municipal court. On appeal to the Court of 
Common Pleas, held, reversed. Although a parent is criminally 
responsible for immoderate punishment inflicted on his child re- 
gardless of motive or malice, mere excessive punishment on the 
part of a teacher is not sufficient to attach criminal liability in the 
absence of a showing of malice or that some permanent injury has 
been inflicted. State v. Lutz, 65 Ohio L. Abs. 402, 113 N.E. 2d 757 
(1953). 

Defendants in this sort of case appear to fall into two categories 
— parents and those in loco parentis (teachers falling within the 
latter category). There are also two views on what is needed to es- 
tablish criminal liability—the one, holding the defendant re 
sponsible merely for immoderation in administering punishment, 
and the other, requiring either a lasting injury or that the im- 
moderate punishment be accompanied by malice to attach liability. 
On the basis of these distinctions it is possible to make four com- 
binations of types of defendant and tests of liability and authority 
can be cited for each one. 
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The one approach refuses to distinguish between the parent 
and one in loco parentis and holds both liable if they inflict ex- 
cessive punishment even though they act in good faith, Carpenter 
v. Commonwealth, 186 Va. 851, 44 S.E. 2d 419 (1947) and this is 
the majority view. Carpenter v. Commonweath, supra; Note, 5 So. 
Caurr. L. Rev. 173 (1931); Note, 34 Va. L. Rev. 247 (1948); See 
Note, 43 A.L.R. 507. 

In this connection, the question of whether the teacher’s action 
constituted excessive or immoderate punishment in a given in- 
stance is said to be one for the jury, to be determined from all the 
attending circumstances — the age, size and general conduct of the 
child, the nature of the particular misconduct, the instrument used 
for punishment, and the wounds which have been inflicted. Car- 
penter v. Commonwealth, supra. One may again treat both types of 
defendant identically and not hold either one responsible for an 
error of judgment, investing both with quasi-judicial powers and 
limiting criminality to cases where there is malice or permanent 
injury. State v. Pendergrass, 19 N.C. 365, 31 Am. Dec. 416 (1837); 
Boyd v. State, 88 Ala. 169, 7 So. 268 (1889). 

If different tests are applied to parent and teacher, it is pos- 
sible as in the principal case, to hold the parent to a stricter stand- 
ard, but impose liability on the teacher only if there is malice or 
a lasting injury. Holmes v. State, 39 So. 569 (Ala. 1905). It is equal- 
ly possible to take exactly the opposite view, as expressed in 
Lander v. Seaver, 32 Vt. 114, 76 Am. Dec. 156 (1859), where the 
stricter standard is applied to the teacher. Surprisingly, the Lander 
case is cited in the principal case as supporting the rule there ap- 
plied, but possibly this is because the Lander case also holds that 
there is a strong presumption in favor of the correctness of the 
teacher’s actions, especially if he acted in good faith and without 
malice. 

The rationalizations offered for allowing either parent or 
teacher greater leeway in enforcing discipline are rather startling 
and contradictory. On the one hand, it is suggested that the par- 
ent’s love for his child makes it safe to allow him a greater author- 
ity. “The parental power is little liable to abuse, for it is continual- 
ly restrained by natural affection, the tenderness which the parent 
feels for his offspring, an affection ever on the alert and acting 
rather by instinct than reasoning.” 

“The schoolmaster has no such natural restraint. Hence he 
may not safely be trusted with all a parent’s authority, for he 
does not act from the instinct of parental affection.” Lander v. 
Seaver, supra. 

On the other hand, it is said that the teacher is more impartial 
than the parent. The principal case points out that while a parent 
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may punish a child for the illwill he bears another member of the 
family, a school teacher rarely punishes one pupil for the misdeeds 
of another: “The quasi-judicial capacity of the school teacher 
punisher is therefore more impersonal and impartial than that of 
a parent or step-parent punisher.” 

And in justifying allowing a teacher as great a power as is 
granted the parent, one case says: “The character and interest of 
the teacher, combined with the refinement which education gives 
to the human mind in softening the heart, like parental love, is 
generally found a sufficient protection for the children.” Common- 
wealth v. Seed, 5 Clark 78 (Pa. 1859). 

One of the main arguments against adopting a more liberal 
attitude toward the teacher’s behavior than to the parent’s is based 
upon a theory as to the source of the teacher’s power. Some courts 
regard the teacher’s authority as a delegation of the parent’s power 
to use corporal punishment to discipline his child. State v. Pender- 
grass, supra. If this is the only source of the teacher’s authority, 
it is argued that the parent can delegate no greater power to the 
teacher than he himself has. 1 BisHop, Crommnat Law § 886 (9th ed. 
1923). This theory of the source of the teacher’s authority is un- 
satisfactory in that a delegation implies consent and if school at- 
tendance is compulsory the delegation, in the individual case, may 
not be voluntary. See comment, 26 Inu. L. Rev. 815 (1932). 

The other basis of the teacher’s power to inflict corporal 
punishment is the theory that it is necessary to grant him this 
power in order to maintain discipline in the school and some cases 
adopt this justification. Dodd v. State, 94 Ark. 297, 126 S.W. 834 
(1910). Under this theory there need be no correspondence between 
the teacher’s and the parent’s authority. 

Ohio, although adopting, in the principal case, the view that 
the teacher stands in loco parentis to his pupils, apparently regards 
the teacher as a special member of the class. Only in the teacher- 
pupil cases is lasting injury or malice demanded as a condition to 
liability. Martin v. State, 11 Ohio N.P. (N.S.) 183 (1910), affd 
without opinion, 87 Ohio St. 459, 102 N.E. 1132 (1912). Parents and 
step-parents alike are liable for immoderation in punishing regard- 
less of malice. State v. Liggett, 84 Ohio App. 225, 83 N.E. 2d 663 
(1948); Mohr v. State, 19 Ohio Cir. Ct., N.S., 43 (1908). 

The two different tests of liability, which have been so labored 
over, lead to much the same result in any particular instance. In 
the cases applying the strict test (no liability for excessive punish- 
ment in the absence of malice or permanent injury), malice is often 
implied from the excessiveness of the punishment, State v. Koonse, 
123 Mo. App. 655, 101 S. W. 139 (1907). In those applying the more 
liberal test, there is frequently a strong presumption in favor of 
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the correctness of the punisher’s actions, especially in the absence 
of malice. Lander v. Seaver, supra. As a result, the difference be- 
tween the two views is not particularly striking. 

As long as the teacher is given the privilege to inflict corporal 
punishment, the limits of his authority must be defined. To the 
extent that the choice between the rule which imposes liability 
only where malice or lasting injury is involved and the rule which 
holds a teacher liable for immoderate punishment without regard 
to these two factors is of any importance, it seems more reasonable 
and less involved to hold both parent and teacher liable for ex- 
cessive punishment and leave it to the jury to determine in any 
particular case whether the punishment was unnecessary or un- 
reasonable in degree. The desire to refrain from interfering with 
the family relation and undermining the parent’s authority, which 
operated in so many of the earlier parent-child cases, State v. 
Koonse, supra; Commonwealth v. Seed, supra, is no longer the 
overriding concern it once was in our society. The concept of a 
class of excessive and immoderate punishments for which criminal 
liability cannot attach because they were not maliciously inflicted 
and no permanent injury was produced is not consonant with 
modern views, unless “excessive” and “immoderate” are to take 
on new and much more colorless meanings. 

It may well be that in future years, if current trends con- 
tinue, the privilege at least for teachers will be entirely abolished. 
Corporal punishment of any sort is considered by some authorities 
to be out of line with modern theories of education. Falk, Corpora. 
PuNISHMENT 139 (lst ed. 1942). It is thought to be appropriate 
to an authoritarian system and not consistent with our democratic 
ideas. Ibid.; SHEvIAKOV AND Rep, D1scrPLine ror Topay’s CHILDREN 
AND YourtH 8-10 (1st ed. 1944). It is further attacked because it may 
cause resentment and fear in the child — attitudes clearly not 
conducive to learning. SCHAFFER, THE PsycHOLOGY oF ADJUSTMENT 
176 (1st ed. 1936); Cote anp Morcan, THe PsycHo.tocy or CHILp- 
HOOD AND ADOLESCENCE 143 (1st ed. 1947). 


There has been a considerable decrease in recent years in the 
severity of corporal punishment applied in schools and the fre- 
quency with which it is used. Faux, op. cit. supra, at 124. However, 
corporal punishment is far from being abolished in the schools, 
FALK op. cit. supra, at 124. Only in one state has it been abolished 
by statute — New Jersey. N. J. Sr. Ann. tit. 18, c. 19-1 (1903); 
REMMLEIN, ScHoo. Law 232 (list ed. 1950). A few communities 
have forbidden it by school board regulation. Bd. of Ed. City of 
N.Y. §90 (15). Although violation of these regulations might lead 
to a teacher’s dismissal, the regulations would probably not cause 
a stricter rule to be applied in a criminal prosecution than was 
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already in effect in the courts of that jurisdiction. Mansell v. 
Griffin, [1908] 1 K.B. 947; Note, 1 Syracuse L.J. 252. In communi- 
ties where these regulations are in force or where there is a tacit 
understanding that corporal punishment is prohibited, the assump- 
tion is apparently that the problem of brutal or sadistic teachers 
can best be handled on an administrative level and that criminal 
prosecution should be reserved as a last-line of defense in extreme 
cases. 


Marian L. Griffin 


EvIpENCE — PuHyYSICIAN-PATIENT PRIVILEGE — Not 
APPLICABLE TO DEATH CERTIFICATE 


Plaintiff claimed death benefits under the Workmen’s Compen- 
sation Act for the death of her husband. The Industrial Commission 
disallowed the claim on the ground that the death was not in the 
course of and arising out of employment. Plaintiff appealed to the 
court of common pleas and had a verdict and judgment which was 
affirmed by the court of appeals. Defendant claimed the trial court 
erred in refusing to admit in evidence the official death certificate 
signed by decedent’s attending physician on the ground that it 
was a privileged communication within Ohio Rev. Code § 2317.02 
whereby a physician is not permitted to testify in certain respects 
concerning a communication made to him by his patient in that 
relation, or his advice to his patient. Defendant claims the certifi- 
cate should be admissible under Ohio Rev. Code § 3705.05 which 
states that a certificate of any death “shall be prima facie evidence 
in all courts and places of the facts therein stated.” Held, reversed, 
and a new trial ordered. The death certificate was admissible as 
prima facie evidence of the facts therein stated. The statute re- 
lating to death certificates is the more recent and since the latter 
is more “specific” while the older statute is merely general, the 
specific and more recent enactment must prevail. Perry v. Indus- 
trial Commission, 160 Ohio St. 520, 117 N.E.2d 34 (1954). 

The authorities differ widely on the admissibility of death 
certificates, such differences arising in part from the state of the 
statutory law, the nature of the certificate offered, the difference 
in the factual situation and the fact or matter on which it is offered. 
See notes, 17 A.L.R. 359 (1922), 42 A.L.R. 1454 (1926), 96 A.L.R. 
324 (1935); 46 C.J.S. Insurance § 1337 n. 2; 32 C.J.S. Evmpence § 
638b; 5 Wicmore, Evipenc™ § § 1644, 1646 (3d ed. 1940, Supp. 1953); 
8 Wicmor™ § 2385a. 

The physician-patient privilege did not exist at common law 
and hence is a purely statutory device. However, some writers hold 
that records of births, deaths and marriages, when properly kept 
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as required by law, have been recognized both in the civil and 
common law as public records, and, as such, were admissible in 
evidence for certain purposes. They feel that the requirement of 
a death certificate comes directly within the police power of the 
state and is consequently under legislative and not judicial con- 
trol. 2 Jones, Eviwence § 508 (4th ed. 1938). 

The requirement of a death certificate and its admissibility as 
prima facie evidence of the facts stated therein have been codified 
in many states. Most of the statutes are similar to the one cited 
in the principal case, making the death certificate only prima facie 
evidence which is actually nothing more than a rebuttable pre- 
sumption. Jones v. May, 310 Ky. 706, 221 S.W. 2d 617 (1949); Pru- 
dential Ins. Co. v. Tuggle, 254 Ky. 814, 72 S.W. 2d 440 (1934). 


One of the earliest cases dealing with the admissibility under 
a statute of a death certificate over an objection that it was priv- 
ileged was Bozicevich v. Kenilworth Mercantile Co., 58 Utah 458, 
199 Pac. 406, 17 A.L.R. 346 (1921). There, the plaintiff's son al- 
legedly died from eating impure ice cream manufactured by the 
defendants. The question arose as to the admissibility of the death 
certificate as evidence when introduced by defendant. The court 
held it admissible, stating that since the physician-patient privi- 
lege is purely statutory the legislature could and did change the 
extent of the privilege so as to make the certificate admissible in 
civil actions. 

The courts admitting the death certificate as evidence over 
the physician-patient privilege argue that the purpose of the privi- 
leged communication statute was to protect confidential matters 
growing out of the relationship of physician and patient. When 
legislation requires physicians to file death certificates in a public 
office and makes such certificates public records they are no longer 
confidential, and consequently there is no reason to treat them as 
being privileged. Life and Casualty Ins. Co. v. Walters, 180 Miss. 
384, 177 So. 47 (1937); McGinty v. Brotherhood of Railway Train- 
men, 166 Wis. 83, 164 N.W. 249 (1917). One case allows the physician 
to explain the medical terms and the nature of the disease men- 
tioned in the death certificate. Randolph v. Supreme Liberty Life 
Insurance Co., 221 S.W. 2d 155 (1949), held that since the testimony 
of the physician making the certificate could not be received in 
evidence because of the privilege, it would be an inconsistency to 
admit the death certificate. Key v. Cosmopolitan Life, Health & 
Accident Insurance Co., 225 Mo. App. 925, 36 S.W. 2d 118 (1937); 
contra, Polish Roman Catholic Union of America v. Palen, 302 
Mich. 557, 5 N.W. 2d 463 (1942). 


The general rule is then, that where death certificates are made 
under statutory authority, and under such conditions that their 
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accuracy in reciting facts contained therein is certain, they may 
be allowed in evidence. Ranger, Inc. v. Equitable Life Assurance 
Society of the United States, 196 F. 2d 968 (6th Cir. 1952). 
Perhaps the best reason for allowing the death certificate to 
be admitted in evidence is the fact that the physician-patient privi- 
lege is supposed to protect the patient against undue publicity of 
his personal affairs and since this publicity has already taken place, 
the privilege can now serve only to hinder the course of justice. 
Robert Hill 


Torts — NEGLIGENCE — LIARILITY OF CHARITABLE HOSPITAL 


A nurse, an employee of a charitable non-profit hospital, in- 
jected a foreign substance into the arm of the plaintiff, a paying 
patient, causing pain and permanent suffering. The plaintiff brought 
an action against the hospital based on the alleged negligence of 
the nurse; there was no allegation of negligence in selecting or re- 
taining the nurse nor of administrative negligence such as failure 
to furnish proper equipment. The trial court sustained a demurrer 
‘to the complaint. On appeal the Supreme Court of Washington, 
held, reversed. Charitable non-profit hospitals are liable for injury 
to paying patient due to negligence of employees. Pierce v. Yakima 
Valley Hospital Ass’n., 43 Wash. 2d 162, 260 P.2d 765 (1953). 
This decision reversed a series of cases from 1893 to 1943 holding no 
liability in such cases. 


There is a difference in some respects between the charitable 
trust and the holding of property by a charitable corporation, but 
it is not believed that there should be a distinction between the two 
for tort liability. Bocerr, Trusts § 401 (1953). The basic issue in 
the principal case is whether the law should exempt charities in 
whole or in part from tort liability to beneficiaries, servants and 
others on the ground that the public benefit inherent in a charity 
justifies denying recompense for damage suffered by one indi- 
vidual. The paradoxes of principle, fictional assumption of fact, 
and confused results characterizing judicial disposition of this prob- 
lem are vividly portrayed in Georgetown College v. Hughes, 130 
F.2d 810 (D.C.Cir. 1942). Though courts have been unable to de- 
cide this problem uniformly, legal scholars who have treated the 
problem are harmonious in their criticisms of any rule granting im- 
munity. Prosser, Torts 1079 (1941); Harper, Torts § 294 (1931); 
Scorr, Trusts § 402 (1939); Bocert, Trusts § 401 (1953); 10 Am. 
Jur., Cuartties § 140. 

The general rule that one is liable for tortious conduct and 
that charity goes only to motive and not to duty was first departed 
from in this country in 1876. McDonald v. Massachusetts General 
Hospital, 120 Mass. 432, 21 Am. Rep. 529 (1876). The Massachusetts 
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court held that a charity patient’s claim for damages could not be 
satisfied from private charitable funds. The authority for this 
rule was dictum in two early English cases which did not deal with 
tort liability of private charities and which were expressly over- 
ruled (1866 and 1871) prior to being cited as authority for the 
McDonald case. 

The rationale of the trust fund theory is that if charitable 
funds are used to satisfy judgments the fund will be diverted from 
the intended use and thus the fund dissipated. 10 Am. Jur. CHar- 
tTrEs § 145; Scorr, Trusts § 402 (1939). The logical result of this 
theory would be immunity as to strangers, paying beneficiaries and 
in cases of administrative negligence, yet some states supposedly 
following this theory allow recovery in such cases. Cohen v. General 
Hospital Society of Conn., 113 Conn. 188, 154 Atl. 435 (1931); Rob- 
erts v. Ohio Valley General Hospital, 98 W. Va. 476, 127 S.E. 318 
(1925). 

It is said that charities are immune from tort liability because 
respondeat superior does not apply where the master receives no 
gain from the services. Herans v. Waterbury Hosp. Ass’n., 66 Conn. 
98, 33 Atl. 595 (1895). This theory is criticized on principles of 
agency in that liability should be predicated solely on control over 
employees. Lichty Carbon County Agr. Ass’n., 31 F. Supp. 809 
(M.D. Pa. 1940). Inconsistency also invades this doctrine. Foster 
v. Roman Catholic Diocese of Vermont, 116 Vt. 124, 70 A. 2d 230 
(1950). 

Immunity has also been rested on ground that governmental 
immunity should apply to charities because they are performing 
a quasi public function. University of Louisville v. Hammock, 127 
Ky. 564, 106 S.W. 219 (1907). Courts have generally balked at ex- 
tending governmental immunity to privately conducted charities. 
Cohen v. General Hospital Society of Conn., supra. 

It is sometimes argued that a beneficiary by accepting benefits 
waives liability, Winstow v. V.F.W. National Home, 328 Mich. 488, 
44 N.W. 2d 19 (1950), or assumes the risk of negligence. Sisters of 
Charity v. Duvelius, 123 Ohio St. 52, 173 N.E. 737 (1930). These 
doctrines based on an implied contract have been criticized as fic- 
titious and as being untenable assumptions. 10 Am. Jur. CHARITIES 
§ 145; Scorr, Trusts § 402 (1930); Prosser, Torts 1082 (1941). 

Some cases indicate that these theories are only theoretical 
justifications for what various courts feel is sound public policy. 
Andrews v. Y.M.C.A., 226 Iowa 374, 284 N.W. 186 (1939). The 
argument is that group rights should be placed before individual 
rights which result cannot be attained if charity is subject to li- 
ability. This theory is followed in many states but there is little 
agreement as to the extent of immunity. This divergency should not 
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exist if there is a real basis in fact for the rule. 25 A.L.R. 2d 29, 70 
(1952). Some courts have recognized that public policy of today 
may be opposite to that prevailing in earlier years. Haynes v. Pres- 
byterian Hospital Ass’n., 241 Iowa 1269, 45 N.W. 2d 151 (1950); 
Mississippi Baptist Hospital v. Holmes, 214 Miss. 906, 55 So.2d 142 
(1951); Ray v. Tuscon Medical Center, 2 Ariz. 22, 230 P. 2d 220 
(1951). 


No general rule exists today. Eleven states give complete im- 
munity. Gregory v. Salem General Hospital, 175 Ore. 464, 153 P. 2d 
837 (1944). Fifteen states have partial immunity depending on the 
victim’s status or the nature of the negligence or both, such as 
liability to servants, McInerny v. St. Luke’s Hosp. Ass’n., 122 Minn. 
10, 141 N.W. 837 (1913); to strangers, Simmons v. Wiley Methodist 
Episcopal Church, 112 N.J.L. 29, 170 Atl. 237 (1934); or liability for 
negligence in selecting or retaining employees, Taylor v. Flower 
Deaconess Home, 104 Ohio St. 61, 135 N.E. 287 (1922); or for 
breach of a statutory duty, McInerny v. St. Luke’s Hospital, supra, 
or when engaged in non-charitable activity, McKay v. Morgan Me- 
morial Co-op, 272 Mass. 121, 172 N.E. 68 (1930); Lichty v. Carbon 
County, Agr. Ass’n., supra; but maintain immunity for negligence of 
subordinate employees to a beneficiary even though a paying pa- 
tient, Taylor v. Protestant Hospital Ass’n., 85 Ohio St. 90, 96 N.E. 
1089 (1911). In three states immunity is limited to exempting trust 
property from execution. Anderson v. Armstrong, 180 Tenn. 56, 171 
S.W.2d 401 (1943). Sixteen states and the District of Columbia have 
adopted or tend to adopt total liability. Ray v. Tucson Medical Cen- 
ter, 72 Ariz. 22 230 P. 2d 220 (1951). Three states (Montana, New 
Mexico, and South Dakota) have no reported cases in point. For a 
collection of these authorities, see note, 25 A.L.R.2d 29, 142 (1952). 


Washington prior to the principal case followed a rule of 
partial immunity holding there was no immunity as to employees, 
strangers and invitees or to those whose injuries are due to ad- 
ministrative negligence but there was immunity as to paying and 
non-paying beneficiaries. Pierce v. Yakima Valley Memorial Hos- 
pital Ass’n., supra at 772. In Magnuson v. Swedish Hospital, 99 
Wash. 399, 169 Pac. 828 (1918), the court said sound public policy 
favored immunity because individual hardship was offset by over- 
all stimulation and encouragement given charity by immunity. In a 
number of cases from 1893 to 1943 the court refused to reexamine 
its limited immunity rule. However, a 1940 concurring opinion in- 
dicated that the rule was an anachronism but that only the legis- 
lature should change it. Yet in the principal case, following the 
trend in other states, the court, in the light of present conditions 
and thinking, reexamined the factors on which public policy was 
based and found that if conditions ever justified immunity, they 
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do not exist today. Because the court had promulgated the rule, the 
court contended that it as well as the legislature could change or 
reject it. 

The Ohio rule parallels the former Washington rule; immunity 
in Ohio is qualified and limited. Esposito v. Stambaugh Auditorium 
Ass’n., 49 Ohio L. Abs. 507, 77 N.E.2d. 111 (1946). There is no im- 
munity for tort as to a stranger and by the same reasoning the 
rule would prevail as to servants of the charity. Cullen v. Schmit, 
139 Ohio St. 194, 39 N.E.2d 146 (1942); Sisters of Charity v. 
Duvelius, supra. Charities are liable for negligence in the selection 
and retention of employees, but otherwise are not liable for negli- 
gence of employees to beneficiaries; moreover, it is immaterial that 
the beneficiary is a paying patient. The basis for this limited im- 
munity lies in considerations of public policy. Taylor v. Flower 
Deaconess Home, supra. Except for dicta in Pearlstein v. A. M. Mc- 
Gregor Home, 79 Ohio App. 526, 73 N.E.2d 106 (1947); the cases 
support the rule that immunity is not lost because the tort is com- 
mitted during non-charitable activities, such as operating a res- 
taurant or selling religious articles for a profit. Cullen v. Schmit, 
supra; Emrick v. Penn. R.R. Y.M.C.A., 69 Ohio App. 353, 43 N.E.2d 
733 (1942). In other jurisdictions where this question has been con- 
sidered as a distinct issue immunity has been withdrawn. Lichty 
v. Carbon County Agr. Ass’n., supra. Whether immunity extends 
to a breach of a statutory duty has not been adjudicated in the Ohio 
- Supreme Court and lower courts do not agree. In Howard v. Chil- 
drens Hospital, 37 Ohio App. 144, 174 N.E. 166 (1930), immunity 
was denied due to breach of a statutory duty but in another case 
where the question was not directly considered immunity was sus- 
tained. Esposito v. Stambaugh Auditorium Ass’n., supra. The fact 
that the charity carries public liability insurance does not reflect on 
liability. Emrick v. Penn. R.R. Y.M.C.A., supra. 


Due to changes in social and economic conditions, the emphasis 
on individual rights, insurance coverage, increased size, govern- 
mental support of charities, and the fact that charities have sur- 
vived when subject to full liability, it can be convincingly argued 
that Ohio should abandon its partial immunity rule. On the other 
hand it can also be argued that to make charities fully liable would 
make them susceptible to many unfounded claims. Inevitably all 
patients do not recover. Negligence in such cases is hard to dis- 
prove and true injuries even harder to determine, and in spite of 
instructions as to burden of proof juries are ready to find for 
claimants and assess heavy damages. Query whether these argu- 
ments are sufficient reasons to deny bona fide claimants the right 
to present their case to a jury. Precedent must be hurdled. How- 
ever, the supreme court in 1922 recognized that the rule had its 
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origin in public policy and that it would in the future be developed, 
modified or extended as necessities of new social and economic 
conditions demanded. Taylor v. Flower Deaconess Home, supra. 
The time has come for the rule to be abandoned. Conditions no 
longer exist to justify the considerations on which the policy argu- 
ment is based. 

Donald W. Wiper, Jr. 


Writs — RevocaTIon By Divorce 


Action by executor against testator’s widow for a declaratory 
judgment defining the widow’s rights under the will. Testator and 
widow were married in 1898. The will in question was executed 
in 1937. In 1939 the widow obtained a divorce, the decree contain- 
ing a fair and equitable division of property amicably arrived at 
by the two parties. Testator died in 1951 without having revoked 
the will of 1937. The executor contended that the divorce, with the 
incidental property settlement, effected an implied revocation of 
the will as to the widow, relying on Ohio Revised Code, § 2107.33, 
which provides that “nothing herein contained shall prevent the 
revocation implied by law, from subsequent changes in the con- 
ditions and circumstances of the testator.” The probate court held 
that the will had been revoked by implication as to the widow. The 
court of appeals reversed, but the Supreme Court reversed the 
court of appeals, affirming the holding of the probate court. 
Younker v. Johnson, 160 Ohio St. 409, 116 N.E. 2d 715 (1954). 


On two previous occasions the Supreme Court of Ohio had 
faced the problem of the effect of a divorce upon the testamentary 
bequest of one spouse to the other. Charlton v. Miller, 27 Ohio St. 
298 (1875), held that the mere granting of a divorce to the husband 
did not revoke his will leaving property to her. The court dis- 
tinguished the Charlton case from the instant case in two respects: 
(1) the will was executed prior to the marriage; and (2) there 
was no incidental property settlement. A subsequent case held that 
the granting of a divorce coupled with a property settlement did 
not impliedly revoke the will. Codner v. Caldwell, 156 Ohio St. 
197, 101 N.E. 2d 901 (1951). The only meaningful distinction raised 
by the court between the Codner case and the instant case is that 
the will in the former case was executed before marriage, in the 
latter during marriage. The court did not presume to overrule the 
previous cases, but disposed of the instant case by distinguishing 
it from its predecessors. Thus, the holding in the instant case can 
be narrowly defined as follows: A divorce decree, coupled with a 
property settlement, impliedly revokes the husband’s will as to 
his wife, if the will was executed during the marriage. Two prior 
lower court decisions in Ohio are in exact accord. Pardee v. Grubiss, 
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34 Ohio App. 474, 171 N.E. 375 (1929); Bornheim v. Roesch, 13 
Ohio L. Abs. 180 (1932). 

Only twelve states, including Ohio, give statutory recognition 
to the doctrine of implied revocation. Durfee, Revocation of Wills 
by Subsequent Change in the Conditions or Circumstances of the 
Testator, 40 Micu. L. Rev. 406, 407 (1942). Litigation in these states 
on facts paralleling those of the instant case has usually been similar- 
ly resolved. Lansing v. Haynes, 95 Mich. 16, 54 N.W. 699 (1893); 
Donaldson v. Hall, 106 Minn. 502, 119 N.W. 219 (1909); In re Estate 
of Bartlett, 108 Neb. 681, 190 N.W. 869 (1922); Will of Battis, 143 
Wis. 234, 126 N.W. 9 (1910). See note, 18 A.L.R. 2d 697 (1951). This 
result is said to be “in accord with reason and justice” in THomMpson, 
Wits (3d Ed.) § 176. But on the other hand it has been argued 
that the doctrine of implied revocation should not be extended to 
cover this fact pattern. The dissent in the instant case felt that 
the doctrine should be confined to its common law scope. The only 
changes in domestic relations that revoked a will at common law 
were the marriage of a man, followed by birth of issue, or the 
mere marriage of a woman. Durfee, supra, at 406; 1 Pace, WILLs 
(Life-time Ed.) § 508. The danger of contravening the intent of 
the testator is also raised as militating against the wisdom of im- 
plying revocation under such circumstances. PaGE, supra, § 522. But 
notwithstanding these persuasive arguments, Ohio’s position clearly 
meets with the concurrence of cogent authority. 

The Ohio court was silent as to whether this particular fact 
situation effects an irrebuttable revocation. Most courts that have 
considered this point hold that it cannot be rebutted by evidence 
of the testator’s intent that the bequest remain effective. Will of 
Battis, supra; In re McGraw’s Estate, 233 Mich. 440, 207 N.W. 10 
(1926); In re Martin’s Estate, 109 Neb. 289, 190 N.W. 872 (1922). 
Legal writers agree that the revocation is conclusive. Pace, supra, 
§ 522; Rotirnson, Wits § 153. 

One question remains. Is the distinction between the facts 
of Codner v. Caldwell, supra, and the instant case a vital one, 
justifying a different result? In both cases there was a divorce with 
an adjunctive property settlement. But in the Codner case the will 
was executed before the marriage, in the instant case during mar- 
riage. In commenting on this distinction, in reference to its sug- 
gestion in Charlton v. Miller, supra, a legal writer called it “with- 
out significance.” Evans, Testamentary Revocation by Divorce, 24 
Ky. L.J. 1, 2 (1935). The author was unable to discover any 
other court which has given operative force to this factual nuance, 
and is inclined to regard it as without foundation. 


David G. Sherman 























